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Sunshine Act Meetings

This section of the FEDERAL REGISTER
contains notices of meetings published
under the "Government in the Sunshine
Act” (Pub. L. 94-409) 5 U.S.C. 552b(e)3).

FEDERAL DEPOSIT iNSURANCE
CORPORATION

Notice of Agency Meeting

Pursuant to the provisions of the
“Government in the Sunshine Act” (5
U.S.C. 552b), notice is hereby given that
the Federal Deposit Insurance
Corporation's Board of Directors will
meet in open session at 10:00 a.m. on
Tuesday, October 27, 1992, to eonsider
the following matters:

Summary Agenda: No substantive
discussion of the following items is
anticipated. These matters will be
resolved with a single vote unless a
member of the Board of Directors
requests that an item be moved to the .
discussion agenda.

Disposition of minutes of previous
meetings.

Reports of actions approved by the
standing committees of the Corporation and
by officers of the Corporation pursuant to
authority delegated by the Board of Directors.

Discussion Agenda:

Memorandum and resolution re: Proposed
amendments to Part 353 of the Corporation's
rules and regulations, entitled "Reports of
Apparent Crimes Affecting Insured
Nonmember Banks,” which would implement
new procedures for completion and
submission of the uniform multi-agency
criminal referral form designed to facilitate
financial institutions’ compliance with
criminal activity reporting requirements and
enhance law enforcement agencies’ ability to
investigate the matters reported in criminal
referrals.

Memorandum and resolution re: Final
amendments to the Corporation's rules and
regulations in the form of a new Part 362,
entitled "Activities and Investments of
Insured State Banks," which prohibit insured
state banks, subject to certain exceptions,
from making equity investments of a type, or
in an amount, that are not permissible for a
national bank.

Memorandum and resolution re: Final
amendment to Part 333 of the Corporation's
rules and regulations, entitled “Extension of
Corporate Powers,” which eliminates current
langnage applying certain prehibitions
concerning equity investments by savings
associations to state banks that are members
of the Savings Asseociation Inserance Fund,
with such banks thereafter to be subject to
the restrictions of Part 362.

Memorandum and resolution re: Final
amendments to the Corporation’s rules and
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regulations in the form of a new Part 365,
entitled “Real Estate Lending Standards,”
which would implement section 304 of the
Federal Deposit Insurance Corporation
Improvement Act of 1991 by requiring insured
State nonmember banks to adopt real estate
loan policies which are prudent and which
take into consideration the suggested
maximum loan-to-value ratios and exception
standards contained in guidelines issued by
the Corperation.

The meeting will be held in the Board
Room on the sixth floer of the FDIC
Building located at 550-17th Street, NW.,
Washington, DC.

The FDIC will provide attendees with
auxiliary aids {e.g., sign language
interpretation) required for this meeting.
Those attendees needing such
assistance should contact Llauger
Valentin, Equal Employment
Opportunity Manager, at (202) 898-6745
(Voice); (202) 898-3509 (TTY), to make
necessary arrangements,

Requests for further information
concerning the meeting may be directed
to Mr. Hoyle L. Robinson, Executive
Secretary of the Corporation, at (202)
888-8757.

Dated: October 20, 1992
Feders! Deposit Insurance Corporation.
Hoyle L. Robinson,

Execulive Secretary.
[FR Doe. 92-25794 Filed 10-20-92; 2:41 pm}
BILLING COOE 8714-01-M

FEDERAL DEPOSIT INSURANCE
CORPORATION
Notice of Agency Meeting

Pursuant to the provisions of the
"Government in the Sunshine Act" (5
U.S.C. 552b), notice is hereby given that
at 10:30 a.m. on Tuesday, October 27,
1992, the Federal Deposit Insurance
Corporation's Board of Directors will
meet in cloged session, by vote of the
Board of Directors, pursuant to sections
552b{c)(2), (c)(8). (c)(8), (c)(9)(A)(ii), and
{c){9)(B) of Title 5, United States Code,
to consider the following matters:

Summary Agenda: No substantive
discussion of the following items is
anticipated. These matters will be
resolved with a single vote unless a
member of the Board of Directors
requests that an item be moved to the
discussion agenda.

Recommendations with respect to the
initiation, termination, er conduct of
administrative enforcement proceedings
fcease-and-desist proceedings. termination-
of-insurance proceedings. suspension or

removal of proceedings, or assessment of
civil money penalties) against certain insured
depository institutions or officers, directors,
employees, agents or other persons
participating in the conduct of the affairs
thereof:

Names of persons and names and locations
of depository institutions authorized to be
exempt from disclosure pursuant to the
provisions of subsections {c)(8), {c){8), and
()(@){A)(ii) of the “Government in the
Sunshine Act” (5 U.S.C. 552b(c)(6). (c}{8]. eand
(c)ENA)Gi].

Note.—Some matters falling within this
category may be placed on the discussion
agenda withoul further public notice if it
becomes likely that substantive discussion of
those matters will occur at the meeting.

Discussion Agenda:

Matters relating to the possible closing of
certain insured depository institutions:

Names and locations of depository
institutions authorized to be exempt from
disclosure pursuant to the provisions of
subsections {c){8], {c)(9}A)(ii), and (c)(9)(B)
of the "Government in the Sunshine Act” (5
U.S.C. 552b{c)(8), (c)(9)(A)(ii), and (c)(8){B])

Personnel actions regarding appointments,
promotions, administrative pay increases,
reassignments, retirements, separations,
removals, efc.:

Names of employees suthorized to be
exempt from disclosure pursuant to the
provigions of subsections (c}(2) and {c}{6) of
the “Government in the Sunshine Act™ (5
U.S.C. 552b{c)(2) and {c)(6)).

The meeting will be held in the Board
Room on the sixth floor of the FDIC
Building located at 550 17th Street NW.,
Washington, DC.

Regquests for further information
concerning the meeting may be directed
to Mr. Hoyle L. Robinson, Executive
Secretary of the Corporation, at (202)
898-6757.

Dated: October 20, 1992,

Federal Deposit Insurance Corporation
Hoy!e L. Robinson,

Executive Secretcry.

[FR Doc. 92-25795 Filed 10-20-92; 2:41 pm|
BILLING CODE 6714-01-M

FEDERAL DEPOSIT INSURANCE
CORPCRATION

Notice of Agency Meeting

Pursuant to the provisions of the
“Government in the Sunshine Act” (5
U.S.C. 552b), notice is hereby given that
at 10:02 a.m: on Tuesday, October 20,
1992, the Board of Directors of the
Federal Deposit Insurance Corporation
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me! in closed session to consider the
following:

Matters relating to the probable [ailure of
certain insured bank.

Recommendation concerning an
administrative enforcement proceeding.

In calling the meeting, the Board
determined, on mation of Director C.C.
Hope, |r. (Appointive), seconded by
Director Stephen R. Steinbrink (Acting
Comptroller of the Currency), concurred
in by Director T. Timothy Ryan, Jr.,
(Office of Thrift Supervision) and Acting
Chairman Andrew C. Hove, Jr., that
Corporation business required its
consideration of the matters on less than
seven days' notice to the public; that no
earlier notice of the meeting was
practicable; that the public interest did
not require consideration of the matters
in a meeting open to public observation;
and that the matters could be
considered in a closed meeting by
authority of subsections (c)(6), (c)(8).
{c)(9)[A)(ii), and [c)(8)(B) of the
“Government in the Sunshine Act" (5
U.S.C. 552b(c)(6), (c)(8). {c)(9)(A]{ii), and
(cl(9)(B))-

The meeting was held in the Board
Room of the FDIC Building located at
550-17th Street NW., Washington, DC

Dated: October 20, 1992.

Federal Deposit Insurance Corporation
Roberl E. Feldman,

Deputy Exeputive Secretary.

[FR Doc. 92-25835 Filed 10-20-92; 3:31 pm|
BILLING CODE 8714-01-M

FEDERAL ELECTION COMMISSION:
“FEDERAL REGISTER" NUMBER: 92-25194.
PREVIOUSLY ANNOUNCED DATE AND TIME:
Thursday, October 22,1992, 10:00 a.m.,
meeting open to the public.

THE FOLLOWING ITEM WAS ADDED TO THE
AGENDA: Advisory Opinion 1892-37: Mr.
Randall A. Terry.

DATE AND TIME: Tuesday, October 27,
1992 at 10:00 a.m.

PLACE: 999 E Street, NW., Washington,
DC.

sTATUS: This meeting will be closed to
the public.
ITEMS TO BE DISCUSSED:
Compliance matters pursuant to 2 U.S.C.
§ 4378
Audits conducted pursuant to 2 U.S.C. § 437g,
§ 438(b), and Title 26, U.S.C,
Matters concerning participation in civil
actions or proceedings or arbitration.
Internal personnel rules and procedures or
matters affecting a particular employee
DATE AND TIME: Wednesday, October 28,
1892 at 10:00 a.m.
PLACE: 999 E Street, NW,, Washington,
DC.
STATUS: This oral presentation will be
open to the public.
MATTER BEFORE THE COMMISSION:
Jackson for President '88 Committee,
Federal Election Commission, Sunshine
Act Notices for Meetings of October 22,
27, 28, and 29, 1992,
DATE AND TIME: Thursday, October 28,
1892 at 10:00 a.m.
PLACE: 999 E Street, NW., Washington,
DC (Ninth Floor).
STATUS: This meeting will be open to the
public.
ITEMS TO BE DISCUSSED:
Correction and Approval of Minutes
Title 26 Certification Malters
Administrative Matters.
PERSON YO CONTACT FOR INFORMATION:
Mr. Fred Eiland, Press Officer,
Telephone: (202) 219-4155.
Delores Hardy,
Administrative Assistant
[FR Dog, 92-25812 Filed 10-20-92; 2:55 pm|
BILLING CODE 8715-01-M

FEDERAL RESERVE SYSTEM BOARD OF
GOVERNORS

"FEDERAL REGISTER'' CITATION OF
PREVIOUS ANNOUNCEMENT: 57 FR 47511,
October 186, 1992,

PREVIOUSLY ANNOUNCED TIME AND DATE
OF THE MEETING: 10:00 a.m., Wednesday,
October 21, 1992.

CHANGES IN THE MEETING: Deletion of
the following open item from the
agenda:

Request by the Financial Accounting
Standards Board for comments on its
proposal on accounting for impaired loans.
CONTACT PERSON FOR MORE
INFORMATION: Mr. Joseph R. Coyne,
Assistant to the Board; (202) 452-3204.

Dated: October 16, 1592.

Jennifer J. Johnson,

Associate Secrelary of the Board.

[FR Doc: 92-25818 Filed 10-20-92; 3:04 am]
BILLING CODE 6210-01-M

MERIT SYSTEMS PROTECTION BOARD

TIME AND DATE: 10:00 a.m., Friday,

October 30, 1992.

PLACE: Eighth Floor, 1120 Vermont

Avenue, NW., Washington, DC 20419.

STATUS: The meeting will be closed to

the public.

MATTERS TO BE CONSIDERED: Internal

personnel rules and practices, matters

the premature disclosure of which

would likely frustrate implementation of

a proposed agency activity, and the

following cases pending before the

Baord:

1. Hawkins v. U.S. Postal Service,
AT0752870068X1

2. Hooks v. U.S. Postal Service,
PHO0752870444 X1

3. Wilkins v. U.S. Postal Service,
SF0752860201X1

. Lunkin v. U.S. Postal Service,

SF0752850038X1

5. Alston v. Department of the Navy,
AT07529010238-R~1

. Special Counsel v. Byrd and Rubenstein,
CB-1215-91-0016-T-1, CB1215-91-0017-
T
Special Counsel v. Narcisse, CB-1216-91-

0025-R-1

CONTACT PERSON FOR ADDITIONAL

INFORMATION: Robert E. Taylor, Clerk of

the Board, (202) 653-7200.

Dated:; October 20, 1992.

Robert E. Taylor,

Clerk of the Board.

[FR Doc. 92-25833 Filed 10-20-92; 3:30 pm|

BILLING CODE 7400-01-M
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SECURITIES AND EXCHANGE
COMMISSION
17 CFR Parts 240 and 249

[Release Nos. 34-31326; IC-19031; File No.
S7-15-92]

RIN: 3235-AE12

Regulation of Communications Among
Shareholders

AGENCY: Securities and Exchange
Commission.

ACTION: Final rules.

SUMMARY: The Securities and Exchange
Commission ("Commission") today
announces the adoption of amendments
to its proxy rules promulgated under
section 14(a) of the Securities Exchange
Act of 1934 ("Exchange Act"). By
removing unnecessary government
interference in discussions among
shareholders of corporate performance
and other matters of direct interest to all
shareholders, these rules should reduce
the cost of regulation to both the
government and to shareholders. The
amendments eliminate unnecessary
regulatory obstacles to the exchange of
views and opinions by shareholders and
others concerning management
performance and initiatives presented
for a vote of shareholders. The
amendments also lower the regulatory
costs of conducting a regulated
solicitation by management,
shareholders and others by minimizing
regulatory costs related to the
dissemination of soliciting materials.
The rules also remove unnecessary
limitations on shareholders' use of their
voting rights, and improve disclosure to
shareholders in the context of a
solicitation as well as in the reporting of
voting results.

EFFECTIVE DATE: These rules are
effective October 22, 1992,

Transition Provision: The new rules
are effective October 22, 1992, and any
registrant or person engaging in a proxy
solicitation may rely on the new rules at
any time thereafter. However, to
facilitate a smooth transition to use of
the new rules, the following transition
provisions will be allowed by the
Commission. Soliciting parties and
registrants are required to comply with
the new rules for: (1) Any new proxy or
information statement, form of proxy,
and any periodic report under the
Exchange Act filed on or after
November 23, 1992; and (2) any request
for a mailing or shareholder list received
from a shareholder on or after that date.
FOR FURTHER INFORMATION CONTACT:
David A. Sirignano, Chief, Office of
Tender Offers at (202) 272-3097,

Catherine T. Dixon, Chief, Elizabeth M.
Murphy, Special Counsel, or James R.
Budge, Special Counsel, Office of
Disclosure Policy at (202) 272-2589,
Division of Corporation Finance,
Securities and Exchange Commission,
450 Fifth Street, NW., Washington, DC
20549,

SUPPLEMENTARY INFORMATION: The
Commission is today adopting several
amendments to its proxy rules and
related disclosure requirements. These
changes include:

(1) Rule 14a-2(b) * has been amended
to create an exemption from the proxy
statement delivery and disclosure
requirements for communications with
shareholders, where the person
soliciting is not seeking proxy authority
and does not have a substantial interest
in the matter subject to a vote or is
otherwise ineligible for the exemption.
Public notice of written soliciting
activity will be required by beneficial
owners of more than $5 million of the
registrant's securities through
publication, broadcast or submission to
the Commission of the written soliciting
materials;

(2) The definition of “solicitation” in
Rule 14a-1 ? has been amended to
specify that a shareholder can publicly
announce how it intends to vote and
provide the reasons for that decision
without having to comply with the proxy
rules;

(3) Rule 142-3 * has been amended to
add a new paragraph (f), exempting
solicitations conveyed by public
broadcast or speech or publication from
the proxy statement delivery
requirements, provided a definitive
proxy statement is on file with the
Commission;

(4) Rules 14a-3(a) and 14a—4 ‘have
been amended to allow registrants and
other soliciting parties to commence a
solicitation on the basis of a preliminary
proxy statement publicly filed with the
Commission, so long as no form of proxy
is provided to the solicited shareholders
until the digsemination of a definitive
proxy statement;

(5) Rule 14a-6 ® has been amended to
allow solicitation materials other than
the proxy statement and form of proxy
to be filed with the Commission in
definitive form at the time of
dissemination. In addition, preliminary
proxy statements are now available for
public inspection when filed except in
connection with business combinations

'17 CFR 240.148-2(b)
17 CFR 240.148-1()).
317 CFR 240.148-3.
4 17 CFR 240.14a—4.
*17 CFR 240.14a-6.

other than roll-ups and going private
transactions;

(6) Rule 14a-7 ® has been amended to
require registrants, in the case of
transactions subject to the Commission
roll-up or going private rules, to provide
shareholders, upon written request and
satisfaction of certain conditions, copies
of its list of shareholder names,
addresses, and position listings, as well
as any list of non-objecting or
consenting beneficial owners where in
possession of the registrant. In all other
cases, registrants are required to make
an election either to provide a list to, or
mail materials for, the requesting
shareholders;

(7) Rules 14a—4(a) and (b){1) * have
been amended to require that the form
of proxy set forth each matter to be
voted upon separately in order to allow
shareholders to vote individually on
each matter;

(8) Rule 14a-4(d) ® has been amended
to allow shareholders who seek minarity
representation on the board of directors
to seek proxy authority to vote for one
or more of management's nominees, 8o
long as the names of non-consenting
nominees do not appear on the
dissident’s form of proxy or in the
dissident's proxy statement;

{9) Rule 14a-11fc) ® which mandated
the filing of Schedule 14B *® by all
participants other than the registrant in
an election contest, has been rescinded;
and

(10) Items 4(c) of Forms 10-K, ' 10-
Q,*210-KSB " and 10-QSB **and ltem
21 of Schedule 14A ** have been revised
to require improved disclosure of voting
results and of the vote needed for
approval of matters presented to
shareholders.

Table of Contents

L. Introduction
II. Discussion of Amendments and New Rules
A. Exemption for Persons Not Seeking
Proxy Authority
1. Exempt Solicitations
2. Qualifications for Reliance on the
Exemption -
3. Notice of Exempt Solicitations
B. Shareholder Announcements of Voting
Decisions
C. Proxy Solicitations Prior to Delivery of
Proxy Statement

*17 CFR 240.148-7.

717 CFR 240.14a-4{a) and (b){1).
€17 CFR 240.14a-4(d).

€17 CFR 240.14a-11(c).

1917 CFR 240.148-102.

717 CFR 249.310.

217 CFR 249.308a.

1317 CFR 240.310b.

1417 CFR 240.308b.

'*17 CFR 240.14a-101.
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D. Amendment of Proxy Statement
Delivery Requirement to Facilitate
General Broadcas! or Publication of
Soliciting Materials

E. Preliminary Filing and Staff Review of
Soliciting Material

. Soliciting Materiais Other Than Proxy
and Information Statements and Form of
Proxy

2. Preliminary Filing of Proxy Statement
and Form of Proxy Retained

3. Schedule 14B

. Immediate Availability of Preliminary
Proxy Materials

", Access to Shareholder Lists

. Overview

. Registrant's Obligations

. Shareholders’ Certification

. Disclosure of a Registrant's Denial of
Shareholder List Requests

C. Enhanced-Disclosure Regarding Voting
Results and Vote Tabulation Polisies

1. Voting Results

2. Vote Tabulation Policies and Procedures

H. Presentation of Matters on the Form of
Proxy

1. Amendment to the Bona Fide Nominee
Rule

J. Shareholder Analysis of Management
Performance

K. Technical Amendment to Information
Statement Delivery Rule

lIL Effective Date

IV. Cost-Benefit Analysis

V. Final Regulatory Flexiblity Analysis
V1. Statutory Basis

VIL Text of the Amendments

1. Introduction

The amendments to the proxy rules
and other disclosure provisions adopted
today follow upon an extensive three-
year examination by the Commission of
the effectiveness of the proxy voting
process and its effect on the corporate
governance system in this country, This
examination included consultations and
discussion with, and receipt of
commentary from, shareholders, issuers,
directors, academics, and other
interested groups. The amendments are
the product of two releases proposing
and reproposing a number of
amendments to the proxy rules.
Together these releases engendered over

700 comment letters from the public.

Within the overall scope of this broad
examination, the Commission has
focused particularly on the role of its
proxy and disclosure rules in impeding
shareholder communication and
participation in the corporate
governance process. This demonstrated
effect of the current rules is contrary to
Congress's intent that the rules assure
fair, and effective shareholder suffrage.
Apart from attempts to obtain proxy
voling authority, to the degree the
current rules inhibit the ability of
shareholders not seeking proxy
authority to analyze and discuss issues
pertaining to the operation of a company

and its performance, these rules may in
fact run exactly contrary to the best
interests of shareholders.

The amendments adopted today
reflect a Commission determination that
the federal proxy rules have created
unnecessary regulatory impediments to
communication among shareholders and
others and to the effective use of
shareholder voting rights. The
Commission has also determined that
medifications in the current rules are
desirgble to reduce these burdens and to
achieve the purposes set forth in the
Exchange Act.

Underlying the adoption of section
14(a) of the Exchange Act *was a
Congressional concern that the
solicitation of proxy voting authority be
conducted on a fair, honest and
informed basis. Therefore, Congress
granted the Commission the broad
“power to control the conditions under
which proxies may be solicited,” and to
promote "fair corporate suffrage.” ' A
necessary element of the Commission's
mandate was "to prevent management
or others from obtaining autherization
for corporate action by means of
deceptive or inadequate disclosure in
proxy solicitations.” .4 Case v, Borak,
377 U.S. 428, 431 (1964). This concern
with disclosure included preventing the
solicitation of proxies “without fairly
informing the stockholders of the
purposes for which the proxies are to be
used.” '®

Prior to a shareholder granting the
legal power to someone else—whether
management or an outsider—to vote his
or her stock, the shareholder needs to
know what matters will be voted on,
and how the recipient of the proxy
intends to vote the shareholder's shares.
This fundamental objective is intended
to deal with the problems that would
arise if a shareholder was advised that
his or her shares were going to be voted
on the election of directors and auditors,
and instead the proxy was used to vote,
for example, in favor of a merger with
another company owned by insiders on
unfavorable terms.

Thus, the description of the matters to
be brought before a meeting for a vote
(including the election of directors), the
material information related to all such
matters (including any substantial
interest the soliciting person has in the
subject matter of the vote), and the
specifics on how the proxy recipient

1615 U.S.C. 78n(a).

""H.R. Rep, No. 1383, 73d Cong., 2d Sess. 13 (1933)
at 14. The House Report indicated that the
Commission was provided with this broad power
“with a view to preventing the recurrence of abuses
which * * * (had] frustrated the free exercise of the
voting rights of stockholders.” Id.

l.ld.

proposes to vote on behalf of the proxy
giver unless otherwise instructed are
core information critical to shareholders
as part of the proxy process. Likewise,
the terms of the proxy authority
solicited and the ability of soliciting
sharcholders to reach other
shareholders are key elements in
assuring the fairmess of the solicitation
of proxy authority. On the whole, the
regulatory scheme adopted by the
Commission pursuant to the broad
authority granted by section 14(a) has
been designed to make sure that
management and others who solicit
shareholder proxies provide this needed
information to shareholders, allow them
to instruct the specific use of their proxy
and provide them access to other
shareholders through mailing or by
access to a shareholder list.

Originally, the definition of
"solicitation” of a proxy reflected this
principal focus of the proxy rules, by
limiting the reach of those rules to any
“request” for a proxy or the furnishing of
a proxy, consent, or authorization to
security holders.'® Thereafter, the
definition was broadened to make clear
that any communication by a person
soliciting proxy authority, not just the
communication delivered with the form
of proxy, was a solicitation.*® However,
in 1942, without explanation, the
Commission expanded the definition of
“solicitation” of a proxy to include “any
request to revoke or not execute a proxy
& w2y

In 1956, the Commission significantly
expanded the definition of “solicitation”
of a proxy to embrace “any
communication” which could be viewed
as being “reasonably calculated" to
influence a shareholder to give, deny or
revoke a proxy. In adopting the
sweeping 1956 definition, the
Commission sought to address abuses
by persons who were actually engaging
in solicitations of proxy authority in
connection with election contests.?® The

\® Exchange Act Rel. No. 378 (Sept. 24, 1935),

20 See Exchange Act Rel. No. 1823 (Aug. 11, 1938}
Exchange Act Rel. No.2376 (Jan. 12. 1940).

21 Exchange Act Rel. No. 3347 (Dec. 18, 1942).

*2 Exchange Act Rel. No. 5276 (Jan. 17, 1956). It is
clear that at the time the definition was amended.
the Commission was principally concerned with
communications “by any person who has solicited
or Intends to solicit proxies™ prior to the formal
commencement of the solicitation. /d. See also
Stock Market Study (Corporate Proxy Contests).
Part 3: Hearings on S, 878 before the Subcommittee
on Securities of the Senate Committee on Banking
and Currency, B4th Cong.. 18t Sess. at 1692
(Statement of Chairman Armstrong) (purpose of
amendméents was to ensure that shareholders are
“fully and fairly informed about the interests which
seek 1o elect directors and about the nominees who
offer themselves or are offered by others o assure
respansibility for management”).
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Conunission does not seem {e have beea
aware, or to bave intended, that the new
definition might alse sweep within all
the regulatory reguirements persons
who did not “request™ a shareholder to
grant or to revoke.or deny @ proxy, but
whose expressed opinions might be
found to have been reasonably
calculaled to affect the views of other
shareholders positively or negatively
toward a particular company and its
management or directors. Since any
such persuasion—even if unintended—
could affect the decision of shareholders
even many months later to give or
withhold a proxy, such communications
at least literally could fall within the
new definition.-

The literal breadth of the new
definition of solicitation was so great as
potentially to turn almost every
expression of opinion concerning a
publicly-traded corporation into a
regulated proxy soficitation. Thus,
newspaper op-ed articles,® public
speeches or television commentary on a
specific company could all later be
alleged 1o have been proxy sclicitations
in connection with the election of
directors, as could private conversations
among more than 10 sharcholders.® This
created a basis upon which claims that
the proxy rules, including the mandatory
disclosure, filing and dissemination
provisions of those rules, could be
brought o bear not only on persons
seeking authority to vete another’s
shares, but also on those persons merely
expressing a view or opinion on
management pe or on
initiatives presented by management
and others for a sharehelder vote.

If the current proxy rules apply to a
communication, the effect can be very
costly. Among other things, the person
making the communication world be
required to prepare @ proxy statement
and mail it to every shareholder of the
company who is deemed to have been
solicited. Where a communication
appears in the public media, the
Commission has taken the position that

22 See Letter re Qollege Retiremant Eguities Fond,
dated November 12, 1986 {no action reliel with
respect 4o op-ed piece submitied by emplovees of
shareholder proponest of proposels on same {ssue,
s0 long as article was solioited by pewspaper,
constituted & general discussion and did pot refer to
specilic proposal, and appeared three months prior
to meeting). CL Letter from the Director of the
Division of Corporation Finance 1o the American
Newspaper Association, dated September 27, 1855
{addressing concern that proxy riles conld apply to
newspaper's own editorials relating to a proxy
comtest, by slating [hat rules, as weil as proposed
amendments then under consideration, anly apply
to persons who salicit proxies Irom Halders)

34 Since 1942, conversations with not more then
10 sharsholders have been exempt “solicitations.”
Exchange Act Rel. Na. 3347 {Dec. 18, 1042)
lexempting “less than 30"),

all shareholders have been selicited. in
such a case, the cost of the mailing
requirement alone could run into
hundreds of thousands of dellars, and
the decision o whether a sclicitation
occurred will be judged purely in
hindsight. Thas, shareholders can be
deterred Trom discussing management
and corporate performance by the
prospect of being found after the fact to
have engaged in 8 proxy solicitation.
The costs of complying with those rules
also has meant that, unless they have
substantial financial backing,
shareholders and other interested
persons may effectively be cul out of the
debate regarding proposals presented by
management or shareholders for a vote.

To correct this distertion of the
purposes of the proxy rules, initially
highlighted in petitions and other
requests from the shareholder
community for reform, the Commission
proposed several revisions to the proxy
rules intended to deregulate constraints
on communications by persons who do
not seek to obtain proxy authority from
any other sharehelders, and who do not
have a substantial interest in the subject
matter of the commmunication beyond the
interest of such person as a shareholder.
The original rule proposal was intended
to allow such “disinterested"” persons
who are not seeking proxy authority 1o
express their views freely, without any
requirement to file materials with, or
otherwise to notify, the Commission.
Under this proposal, all communications
would have remained subject to
antifraud standards, but the excessive
regulatory reach of “solicitation™ would
have been narrowed significantly. The
Commission also proeposed to remove
some of the unnecessary regulatory
costs from the regulated proxy
solicitation process, such as by
eliminating the reguirement to obtain
preclearance of all soliciting materials
from the Commission’s stafl before their
dissemination.

These proposals elicited widespread
approval by the shareholder cammunity
and further suggestions for reform.
Many commenters expressed the view
that the praxy rules created both costs
and a chilling effect on aitempts to
participate in the governance process by
expressing their views.

The corporate community raised
numereus objections o the propesals.
Many corporate commenters argued that
absent a filing obligation in connection
with all communicatiens among

- shareholders, the reforms would “further

the disturbing trend toward the
determination of the outcome of
shareholder voting by secret back-room
lobbying of and negotiations with

institutional investors, rather than in
open and public proxy campaigns.”
However, these comments did not
provide examples of cases in which the
outcome of a proposal submitted for a
shareheolder vote had been determined
through secret actions of inslitutional
investors. These comments also did not
explain why any shareholder seeking to
assemble majority voting support for a
proposal would wish to keep the
arguments in favor of the shareholder’s
position secret. Maximizing the
knowledge of a shareholder’s views
rather than concealing them would seem
the more likely approach.

When and under what circumstances
a large shareholder, or group of
shareholders acting together, must
revealto the SEC, the company, other
shareholders, and the market its plans
ard proposals regarding the company
has been addressed by Congress, but
not threugh the provisions governing
proxy solicitations. Section 13(d} of the
Exchange Act, as implemented by the
Commission in its regulations adopted
thereunder, ™ sets forth the
circumstances when public disclosure of
plans and proposals by significant
shareholders, as well as agreements
among shareholders to act tegether with
respect to voting matters, must be
disclosed to the market.

Corporate commenters also argued
that disclosure of communications
among shareholders is necessary to
allow management "a role to play” in
rebutting any misstatements or
mischaracterizations, to the benefit of
shareholders as a whole in ensuring that
proxies are executed on the basis of
“correct” infermation. Of course, much
commentary concerning corporate
performance, management capability or
directorial gualifications or the
desirability of a particular inifiative
subject to a shareholder vote is by its
nature judgmental. As to such opinions,
there typically is nota “correct”
viewpoint,

While voting rights are vatuable
assets and an uninformed exercise of
those rights could represent a wasted
opportunity for the voting shareholder,
that concern does not justify the
government’s requiring that all private
conversations on matters subject to a
shareholder vote be reported to the
government. In the Commission's view,
the antifrand provisions provide
adequate protection against fraudalent
and deceptive commaunications 10

3 Comment felter subimitted by The Business
Roundtable, dated Seplember18, 1991, at 2.

*15 US.C. 78mid) and Regulation 130/C, 17 CFR
230.038-1. et peg.
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shareholders on matters presented for a
vote by persons not seeking proxy
authority and not in the classes of
persons ineligible for the exemption.

A regulatory scheme that inserted the
Commission staff and corporate
management into every exchange and
conversation among shareholders, their
advisors and other parties on matters
subject to a vote certainly would raise
serious questions under the free speech
clause of the First Amendment,
particularly where no proxy authority is
being solicited by such persons. This is
especially true where such intrusion is
not necessary to achieve the goals of the
federal securities laws.

The purposes of the proxy rules
themselves are better served by
promoting free discussion, debate and
learning among shareholders and
interested persons, than by placing
restraints on that process to ensure that
management has the ability to address
every point raised in the exchange of
views. Indeed, the Commission has not
perceived, and the comments have not
demonstrated, shareholder abuses
where proxy authority is not being
sought by the person engaged in the
communications. However, there have
been situations in which discontented
shareholders have been subjected to
legal threats based on the possibility the
shareholder might have triggered proxy
filing requirements by expressing
disagreement to other shareholders.

In the amendments adopted today, the
Commission has also attempted to
remove unnecessary impediments to the
solicitation of proxy authority to allow
management and other persons seeking
proxy authority more efficiently and
effectively to get their case to the
shareholders. The rules as adopted
today reflect views expressed both by
shareholders that some of the proposed
restrictions would have had significant
deterrent effect to the expression of
views, and by management commenters
that certain unnecessary restraints on
their communications with shareholders
remained under the reproposals.

I1. Discussion of Amendments and New
Rules

A. Exemption for Persons Not Seeking
Proxy Authority

1. Exempt Solicitations .

The initiative to exempt from the
proxy rules (other than Rule 14a-9)
solicitations by persons who are not
seeking proxy authority and do not have
a substantial interest in the matter was
undertaken as a result of the substantial
concern raised by public commentary
and letters to the Commission and its
staff. These concerns were subsequently

confirmed in many of the comment
letters that were filed in response to the
proposal 27 and reproposal.?® These
letters took the position that the current
rules unnecessarily curtail
communications by shareholders on
matters related to the company and its
management, as well as with respect to
matters presented by the registrant or a
third party for shareholder action.

Of course, compliance with the proxy
rules is necessary only if the
communication constitutes a proxy
solicitation within the meaning of those
rules. However, an essential problem in
this area is that it is generally not
possible for a shareholder to know with
certainty that a communication will or
will not be deemed to constitute a
solicitation. The broad definition of a
proxy solicitation that includes not only
a request for a proxy or request to
execute, not execute or revoke a proxy,
but also “the furnishingof * * * a
communication to security holders
under circumstances reasonably
calculated to result in the procurement,
withholding or revocation of a proxy,”
creates this inherent uncertainty for
sharehiolders.?® As a result of this
definition, almost any statement of
views could be alleged to be a
solicitation, and the shareholder could
be exposed to litigation by the company
challenging the failure to incur massive
proxy mailing and other costs. Only
after such a claim was litigated would
the shareholder know whether a speech
or printed article, for example,
criticizing the quality of a company's
management would be deemed to have
been a solicitation.

As made clear from the comment
letters from shareholders on the initial
proposal and reproposals, the scope of
the definition of solicitation under the
proxy rules does have a chilling effect

27 Exchange Act Rel. No. 20215 (Jun, 17, 1991){56
FR 28987]. The Commission received more than 500
letters of comment in response to its June 1991
release, The comment letters and a staff summary of
the letters may be inspected and copied at the
Commission Public Reference Room (File No. S7-
22-91).

Prior to publication of the June 1901 release; the
Commission and staff received more than 50 letters
proposing changes to the Commission’s proxy and
disclosure rules, or commenting on such proposals.
More than 500 letters were submitted by individual
members of the United Shareholders Association, in
support of a rulemaking petition submitted by that
organization. These letters are included in Public
File No. 4-353.

23 Exchange Act Rel. No, 30849 (Jun. 23, 1992)(57
FR 29564]. More than 800 additional letters were
received in response to the June 1992 release.

29 17 CFR 240.14a-1(/)(1}fiil). Notwithstanding the
breadth of the definition, it is clear, as noted by The
Business Roundtable in its letter, that “shareholders
doing nothing more than exchanging opinions about
the management's performance would not be a
solicitation.” Letter dated August 28,1992

on discussion of management
performance, out of fear that the
communication could after the fact be
found to have triggered disclosure and
filing obligations under the federal
proxy rules. The cost of compliance with
the proxy rules likewise could deter
shareholders wishing to express support’
for, or opposition to, management or
third party proposals or director
nominees. The regulatory scheme
imposed virtually the same requirements
and therefore costs on discussions about
management proposals and nominees as
it did on management in seeking
authority to vote the shareholders’
securities in favor of its proposals or
nominees, where such discussions were
found to fall within the definition of
solicitation.

In most instances management, with
access to corporate funds to finance the
solicitation, would be the only party
willing to assume the regulatory costs,
resulting in a one-sided discussion of the
merits of the matters put to a vote. The
proxy rules thus unduly hindered free
discussion that could better inform
shareholders as to their voting
decisions.

To address these concerns, the
Commission proposed in June 1991, and
reproposed with modifications in June
1992, a new exemption from the
regulatory requirements of the proxy
rules ¢ for a solicitation by or on behalf
of persons (i) who do not seek the power
to act as a proxy, or furnish or request.
or act on behalf of a person who
furnishes or requests, a consent or
authorization for delivery to the
registrant, and (ii) who are disinterested
in the subject matter of a vote.

As initially proposed, such a
disinterested person would have been
absolutely free to communicate with
other shareholders in writing or orally
without any filing requirement
whatsoever. The rule as reproposed
specified nine classes of persons
specifically excluded from relying on the
exemption for persons not seeking proxy
authority. In a major change from the
initial proposal, the reproposal required
persons relying on the exemption in
connection with the dissemination of
written soliciting material to submit that
material or mail it to the Commission,
under the cover of a new notice form,
within 10 days of its use. No such notice

30 Pyrsuant to the exemption. solicitations by or
on behalf of eligible persons would be exempt from
all of the proxy statement filing, delivery and
information requirements imposed by the proxy
rules but remain subject to Rule 14a-9, 17 CFR
240.14a-9, which prohibits false or misleading
statements in connection with written or oral
solicitations.
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requirement was proposed for published
or broadcast solicitatiens or oral
solicitations.

Nearly all of the commenters
responding {o the reproposals addressed
the exemption. While there still was
considerable comment regarding the
merits of the exemption, the controversy
focused primarily on the notice
submission requirement, and the
distinction made by the Commission
between oral communications and
written soliciting material.

Concerning the merits of the proposal,
many of the commenters responding to
the reproposals, including a substantial
number of individual investors,
supported the exemption on the ground
that it would enable them to exercise
more easily their constitutionally
protected rights to discuss corporate
proposals voted on at shareholder
meetings, as well as the effectiveness of
management in achieving long term
performance goals and increasing
shareholder values. Many institutional
investors also viewed the exemption as
an important measure to help them
fulfill their fiduciary obligations. Despite
the general support for the proposed
exemption, many shareholders strongly
opposed, as overly intrusive, the
requirement in the reproposal that
wrilten solicitations be submitted to the
SEC. A significant number of
shareholder commenters expressed
concerns over the potential liability that
solicitors relying on the exemption might
incur, particularly in connection with the
notice submissions,

Corporate and legal practitioners
strongly reiterated their concerns that
the provisions of the exemption would
permit institational investors and other
large shareholders to conduct “'secret™
solicitation campaigns in support of
their proposals and against management
proposals. They supported the
requirement to submit written proposals
but remained very cencerned that
shareholders should be required to
notify the SEC concerning all oral
communications, and te disclose the
substantive conteat of their
communications. They warned that the
absence of a notice requirement with
respect Lo oral selicitations suggests an
improper preference for such
solicitetions and creates a loophale that
potentially may undermine the notice
requirement by causing solicitation
activities to be conducted orally.

The commenters opposed to exclusien
of oral communications from the nefice
requirement also argued that
maintenance of a fair and balanced
solicitation process requires that all
interested parties, including the
marketplace, be apprised of the

existence and substance of a significant
solicitation. They also argued that
interested parties need an opportunity to
respond to inaccurate and misleading
comments.

These commenters did recognize that
there were classes of solicitation efforts
that did not raise sufficient concerns to
warrant notice requirements. Seme
suggested exclusion from notice
requirements based on limited
shareholdings by the solicitor, such as
$5 million. Others snggested exclusion
fram the notice requirements where the
holdings both of the solicitor and
solicitees did not exceed a specified
threshold, such as 5% of any class of
outstanding securities.

As to the distinction between oral and
written communications, the
Commission has expressly determined
that the burdens of reguining a notice to
the federal government of oral
communications, except in the case
where the speaker is seeking to obtain
proxy authority for himself, or is in the
class of persons the Commission has
excluded from eligibility for the
exemption due to a substantial
association with soliciting parties or
special interest in the subject matter of
the vote, are not justified by any benefit
to be derived therefrom, and that such a
requirement is not necessary or
desirable in achieving the purposes of
sectian 13(a).

The Commission has weighed the
benefits of the proposals against the
potential for abuse both by insurgents
and by management. The Commission
has concluded the best protection for
shareholders and the marketplace is to
identify those classes of solicitations
that warrant application of the proxy
stalement disclosure requirement, and
to foster the free and unrestrained
expression of views by all other parties
by the removal of any regulatory cost,
burden or uncertainty that ceuld have
the effect of deterring the free
expression of views by disinterested
shareholders who do not seek authority
for themselves. Contested solicitations
by those seeking power or authority for
themselves would remain subject o the
reguirements to file with the
Commission and deliver a proxy
statement to shareholders. Shareholders
will be better protected by having
access to as many sources of opinions
relating to voting matters as possible
and thus will benefit from the removal
of unnecessary costs imposed on the
expression of those views.

The Commission disagrees with some
commenters who argue that oral and
writlen communications are largely
indistinguishable in terms of the
purposes of the praxy rules. Written

analyses can be far longer and more
complex than most oral conversations.
They can include extensive guantities of
data—often displayed using charts and
graphs. Written documents can be
circulated by the recipient ta any
number of persons in the same
organization or outside, while an oral
conversation cannot generally be
“republished™ 1o persons other than the
original participants. Written documents
can be saved and referred to over and
over again. Oral conversations, by
contrast, are more ephemeral. Moreover,
the burden of mailing one extra copy of
something already being sent to more
than 10 other shareholders is minimal
compared with a requirement that oral
conversations must be memorialized
and reported 1o the government,

In light of the considerations raised by
the commenters, as adopted the
exemption contains three modifications
from the reproposal. First, persons who
beneficially own $5 million or less of the
company's securities thal are the subject
of the solicitation will not be reguired to
submit written soliciting material to the
SEC. As recognized by commenters,
smaller shareholders do not present the
concerns raised by commenters with
respect to the exemption, and they are
less Iikely to even be aware of this
requirement, much less have the means
or sophistication to meet that
requirement. Rather, it is principally
with respect to sigunificant shareholders
that corporate commenters raised
concerns.

Second, the notioe is required to be
delivered or mailed to the SEC within
three days of first use of the soliciting
material, not ten days as proposed.

Finally, consistent with the
Commission's fundamental conclusicn
that the interests of shareholders are
best served by more, and not less,
discussion of matters presented fora
vote, officers and directors of the
company who are soliciting at their own
expense will be entitled te rely wpon the
exemption.

2. Qualifications fer Reliance on the
Exemption

The Rule 14a-2{b}{1) exemption as
adopted generzlly is available to eny
person, whether or not a shareholder,
who conducts a solicitation but does not
seek proxy voting authority or furnish
shareholders with a form of consent,
authorization, abstention, er revocation,
and does not act on behalf of any such
person.®? The rule sets forth the

*1 A salicitation would not be deemed 1o be
conducted on behalf of an ineligible pesrson merely
Continued
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following categories of persens wha are
ineligible to rely on the exemption:

{a) The registrant or an affiliate or
associate of the registrant fother than an
officer or director or any person serving in a
similar capacity)

{b} Any officer or director of the registrant,
or person serving in a similar eapacity,
engaging in a solicitation financed by the
registrant;

(c) Any officer, director, affiliate or
associate of an ineligible person other than
the registrant, or any person serving in a
similar capacity;

(d) Any nominee for whese election as a
director proxies are solicited;

{e) Any person soliciting in oppaosition to a
merger, recapitalization, reorganization, sale
of assets or other extraordinary transaction
recommended or approved by the board of
directors of the registrant who is proposing or
intends to propose an alternative transaction
to which such person or one of its affiliates is
a party;

(f} Any person required to report beneficial
ownership of the registrant’s equity securities
on Schedule 13D, uniess the persen has filed
a Schedule 13D and has not disclosed an
intent, or reserved the right, to engage in a
contrel transaction, or a contesled
solicitation for the election of directors;

(g) Any person who receives compensation
(other than reimbursement pursuant to the
shareholder communications rules) directly
related to the solicitation of proxies from an
ineligible person;

(h) Where the registrant is an investment
company registered under the Investment
Company Act of 1940,32 an “interested
person” of that investment company, as that
term is defined in section Z(a)(19] of the
Investment Company Act;®¥

fi)} Any person who, because of a
substantial interest in the sabject matter of
the solicitation, is likely to receive a benefit
from a successful solicitation that will net be
shared pro rata by all other holders of the
same class of securities, other than by virtue
of the person's employment with the
registrant;and -

(i) Any person acting on behalf of any of
the foregoing.

As described above, pursuant to the
exemption as adopted, officers and
directors of the registrant, as well as
persons serving in similar capacities,
may rely on the exemption provided that
their solicitations are not financed by
the registrant, and they otherwise are
not engaging in the registrant's
golicitation. This change from the
reproposal was prompted by remarks by
some commenters that they should be
able to rely on the exemption if
conducting personal sclicitations at their
own expense. These commenters
expressed concern that the exemption
ag repropesed excluded officers and

because & person encourages shareholders to
execute a form of proxy disseminated by such
ineligible person.

32 15 U.S.C. 808-1, et seq.

315 US.C. 80a-2.

directors, but not other employees of the
registrant. Since the effect will be to
provide shareholders with additional
sources. of information, opinions and
views regarding corporate matters, the
Commission has adopted the suggestion.

Another category of persons not
eligible to rely on the exemption are
persons who have a substantial interest
in the matter to be acted upon.* This
limitation does not apply to an interest
arising from the ownership of securities
of the registrant where the shareholder
does not receive extra or special
benefits that are not shared pro rata by
all other halders of the same class.
Interests arising from the soliciting
party’s employment with the registrant
are likewise specifically carved out of
the exclusion.

A person conducting & solicitation in

. connection with a Rule 14a-8

shareholder proposal will not be
deemed to have a substantial interest in
the solicitation solely on the basis of its
sponsership of the proposal. Therefore,
any such person may rely on the
exemption provided that the person
does not seek proxy voting autherity
and is not otherwise ineligible.*®

As previously indicated by the
Commission, any person who relies on
Rule 14a-2(b)(1) for exempt
communications will be deemed to have
made an irrevocable election to
maintain exempt status throughout the
relevant soliciting period.* Thus, a
person who relies on the exemption
could not undertake, with respect to the
same meeting or solicitation, a regulated
proxy solicitation regarding a matter
that was the subject of the exempt
solicitation without rendering the prior
solicitation activity in violation of the
full panoply of the proxy rules. The rule
has been clarified in this respect.

*This standard is similar to thal used in ltem 5 of
Schedule 14A, which requires spesified persons
conducting soficitations to describe briefly any
substantial interest in the matter to be acted upon,
other than an interest as a sharehalder.

3 The substantial interest test will be applied to
the proponent on the basis of the subject matter of
the proposal, not simply on the basis of inclusion In
the proxy statement.

Other technical drafting changes suggested by
commenters have been incorporated into the Rule.

% In the June 1991 Release, the Commission
stated:

[Alny person who purports lo engage in an
exempt solicitation with respect to a particular
meeting or subject matter of securityholder action
pursuant ta proposed Rule 4a-2{b}{1) could not
continue to rely on the proposed exemption through
the assertion of a change in purpose or (ntent should
he subsequently salicil authority to acl on behalf of
securityhelders concerning the same meeting or
subject matter. Because the earlier solicitation
would not gualify for exemplt treatment under such
circumatances, any failure to comply with the full
panoply of the proxy rules as to that selicitation
would be deemed a proxy vielaticn.

3. Notice of Exempt Solicitations

As noted, in response to the
comments, the Commission is adopting a
notice requirement for all written
solicitations conducted by persons
owning beneficially more than $5 million
of the securities that are the subject of
the solicitation, other than speeches in a
public forum, press releases, and
published or broadcast opinions,
statements or advertisements.>” At the
same time, there will not be any notice
or filing requirement for oral
communications,*

The Commission has not expanded
the information called for by the notice
or required a signature or attestation, as
suggested by some corporate
commenters. The notice is not intended
to serve as a disclosure document or to
be the basis for litigation as to its
adequacy. Rather, it is designed as the
simplest means to get written soliciting
material into the public domain. For that
reason, the proposed requirement for
disclosure of share holdings in the
notice has not been adopted.

The timing provisions for submitting
the notice have been revised in response
to comments. Persons required to submit
written soliciting materials must furnish
or send copies of the materials to the
Commission, and any national exchange
that the securities are listed on, within
three days of the date that the material
is first given or sent to shareholders.
These materials must be submitted
under ecover of the new Notice of
Exempt Solicitation.* The notice will
become publicly available immediately
upon receipt by the Commission.

The period for mailing or submission
of the notice was shortened from ten
days, as repropesed, to three days, in
response te commenters' remarks. Given
the limitation of the notice requirement
to large shareholders, the Commission’s
concerns about less sophisticated
shareholders that gave rise to the ten-
day period have been mitigated. Failure
to mail the notice with the written
materials within the specified period

3"The notice submissi q ¢ is set forth
in Rule 14a-6{g), 17 CFR 240.148-68(g}. The definition
of publication is intended to be hroad and is not
limited to the type of publications found exempt
from the Investment Advisers Act of 1948 15 US.C.
80b-1, et seq.} in Lowe v. SEXC, 472 11.S. 181 (1986S).

* The First Amendment applies equally to written
and oral communications. However, regulatory
requirements can impose different degrees of
burdens on different types of speech. Imposing a

atice requi f onr oral icath Id
result in greater burdens on communications ebout
proxy veting § than the € i belicves
are warranted or necessary to achieve statutory
requirements.

*The notice will not carry the proposed “Form
14" designation,
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will not result in the loss of the
exemption for the communication itself.

Corporate commenters argued that the
submitter should be required to send a
copy of the notice to the registrant as
well. The Commission, however, is not
adopting such a requirement. Persons
engaged in non-exempt proxy
solicitations do not have to send copies
of their filings to the registrant, and it
would not be appropriate to impose a
greater burden in this regard on persons
engaging in exempt solicitations.

The notice includes the name and
address of the person relying on the
exemption and the registrant's name.
The written soliciting material
disseminated is to be attached to the
notice. Additional written soliciting
materials that are materially different
also are to be mailed or furnished to the
Commission no later than three days
following the date that such materials
are first sent or given to shareholders.

Oral communications, speeches in a
public forum, press releases, published
or broadcast opinions, statements, and
advertisements appearing in a broadcast
media, newspaper, magazine, or other
bona fide publication disseminated on a
regular basis, expressly do not trigger
the new notice requirement.*® Some
commenters suggested that excluding all
published materials from the notice
requirement would be inappropriate. For
example, either the notice provided by
one-time broadcasts or that provided by
publications of limited or local
circulation might be inadequate. The
exclusion has not been restricted,
however, because solicitations that are
publicly published or broadcast, even if
not broadly or repeatedly disseminated,
including speeches in a public forum, do
not lend themselves to the types of
potential abuses raised by commenters
to justify a notice requirement. The
Commission does not intend to restrict
the use of publications with smaller
circulations or to interfere with the
ability of shareholders and others to
participate in broadcast talk shows or
other programs that by their nature are
not repeatedly broadcast.

Solicitations exempt from the notice
requirement by virtue of having been
published or broadcast may
subsequently be freely disseminated
without compliance with the notice
requirement. Questions were presented
whether press releases provided to, but
not published by, the news media create
any obligations under the proxy rules. A
press release that has not been picked
up by a news or wire service has not
been published. Therefore, the press

49 Rule 14a-8(g).

release may not be disseminated
without complying with the notice
requirement. Of course, a press release
that is neither published by a news or
wire service or otherwise disseminated,
is not subject to the proxy rules.

In response to comments, scripts used
in connection with oral solicitations will
be viewed as written soliciting material
required to be submitted under the
notice requirement, by persons subject
to that requirement. This approach was
suggested as a means to provide notice
of “telephone bank" and other
widespread concerted oral solicitations
that do not present the same privacy
concerns or burdens as with other oral
communications,*!

B. Shareholder Announcements of
Voting Decisions

As noted, the obligation to comply
with the proxy rules turns on whether
the communication falls within the Rule
14a-1 definition of “solicitation.” The
simple announcement by shareholders
of how they intend to vote, whether or
not coupled with the shareholders’
reasons for their voting decisions, are
not subject to the proxy rules. The
reproposal included a safe harbor rule
for those announcements that would
not, in any case, be subject to the proxy
rules, Statements regarding how the
shareholder intends to vote and why
that are not within the safe harbor still
would not be a solicitation absent
special facts and circumstances.

The commenters addressing this
proposal generally recognized the
appropriateness of allowing a
shareholder to announce its voting
decision and the reasons for that
decision without having to comply with
the proxy rules. A number of
commenters, including many corporate
representatives, expressed concern,
however, with the potential for abuse of
the provision. These commenters
viewed the revision as a potential
loophole that would allow a person
conducting a concerted solicitation to
avoid application of the proxy rules,
including the antifraud provisions. It
was suggested that the exemption be

41 Questions have been raised aboul the status of
advice provided to clients on voting issues under
the proxy rules. See Letter re NASD; Inc. (May 19,
1992). Advice given with respect to matters subject
to a shareholder vote by financial and investment
advisers, investment banking and broker-dealer
firms, and lawyers, as well as proxy advisory
services in the ordinary course of business Is
covered by the exemption provided under Rule 14a-
2(b}(2) (newly redesignated Rule 14a-2(b){3]), so
long as the other requirements of that exemption are
met. Accordingly, the staff no-action letter in In re
institutional Shareholder Services, Inc. (Dec. 15,
1888). no longer may be relied upon as the view of
the Commission or the staff.

limited to a one-time announcement to
the press, and that it should not include
the distribution of written materials. On
the other hand, shareholders believed
the exemption was too narrow, arguing
that it should encompass all disclosures
of voting decisions, whether public or
private, Other commenters called for
clarification of the term
“announcement.”

The safe harbor as adopted excludes
from the definition of solicitation
announcements that are published,
broadcast or disseminated to the media.
There is no limitation on the number of
announcements that can be published or
broadcast.

The rule makes clear that all
communications directed at
beneficiaries or other persons with
respect to whom the shareholder owes a
fiduciary duty in connection with the
voting of its portfolio securities are
covered by the safe harbor. Finally,
responding to unsolici‘ed requests for
information from other shareholders,
including providing copies of the
announcement on an unsolicited basis,
likewise qualifies for the safe harbor.
The safe harbor would be available to
all shareholders, including officers and
directors of the registrant, so long as
they do not otherwise engage in a
regulated solicitation.

Merely because an announcement or
other communication or disclosure falls
outside the safe harbor protection does
not mean that it falls within the
definition of solicitation and thus is
subject to the proxy rules. The
application of the general definition with
respect to announcements of voting
decisions not meeting the requirements
of the new safe harbor remains
unchanged under the revised regulatory
scheme.

C. Proxy Solicitations Prior to Delivery
of Proxy Statement

Rule 14a-3(a) provides that a
solicitation may not be made unless
each person solicited concurrently is
furnished or previously has been
furnished with a written proxy
statement. Exemptions to this proxy
statement delivery requirement are
provided in Rule 14a-11(d) and 14a-
12.42 Rule 14a-11(d) permits the
solicitation process in election contests
to begin prior to the delivery of a proxy
statement, so long as a proxy card is not
provided, certain background

42 17 CFR 240.142-11(d) and 17 CFR 240.14a-12.
Rules 14a-11(d) and {e) have been redesignated by
the amendments as 14a-11(b) and (<). For the
purposes of clarity, this release refers to the prior
designation.
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information concerning the participants
is disclosed and a proxy statement is
provided to shareholders as soon as
practicable. There is no restriction on
the content of such communications,
other than that imposed by the antifraud
provisions of Rule 14a-9.

The communications made pursuant
to these provisions are reguired to
provide background infermation on the
soliciting party and other participants,
including their interests in the subject
matier of the solicitation.*3 Subject to
similar requirements, Rule 14a-12 allows
a solicitation in non—election contest
matters ta begin prior to delivery of a
proxy statement to solicited persons
where such solicitation is made in
opposition to a prior solicitation or ather
publicized activity, which if successful,
could reasonably have the effect of
defeating the solicitation.

In the June 1992 release, the
Commission proposed revisions to Rule
14a-12 that would have permitted a
person to commence a solicitation prior
to delivering a written proxy statement
regardless of the existence of an
opposing solicitation. The Commission
also proposed to extend its provisions to
election contests. Rules 14a-11(d] and
(e) would have been rescinded as
unnecessary.

The comments with respect to the
proposal were mixed. Some
commenters, inclading a registrant,
believed the proposal would be
beneficial. They believed registrants as
well as soliciting shareholders would be
benefited if allowed to discuss
contemplated proposals with
shareholders prior to the delivery of a
proxy statement. A number of
commenters expressed general support
for the proposal and suggested technical
revisions to the proposal. On the other
hand, some commenters questioned
whether there was a demonstrated need
for the revisions and raised concern
with the potential abuses that could
arise from unlimited solicitations prior
to delivery of a proxy statement.

The Commission has determined not
to adopt the proposal. The broad scope
of current Rules 14a-11(d) and 14a-12
reach virtually all contested and
responsive solicitations. The need to
extend Rule 14a-12 to all solicitations is
mitigated by the proposal to allow
registrants and other persons planning a

4% Rule 14a-11(d] also required that a Schedule
14B be on file prior to the commencement of the
solicitation. Under the emendiment adopted today,
the Schedule 14B fifing requirement has been
eliminated. Under Rule 14a-11{e} as amended, all
wrilten soliciting material disseminated in such
solicitations would have to be filed or mailed for
filing on the same day they are fisst published, sent
or given to shareholders

solicitation to commence their
solicitation on the basis of a publicly
filed preliminary proxy statement, so
long as no form of proxy is provided to
shareholders until they receive a
definitive proxy statement.** Since the
flexibility to engage in that type of
salicitation under the reproposals was
an objective of the proposed
amendments to Rule 14a-12 which now
are not being adopted, the Commission
has amended Rules 14a-3{a} and 14a—4
to implement specifically that reform. 45

D. Amendment of Proxy Stotement
Delivery Reguirement to Facilitate
General Broadcast or Publication of
Soliciting Materials

The Commission is adopting as
proposed the amendment to Rule 14a-3
providing that the proxy statement
delivery requirement set forth in
paragraph (a) of the rule does not apply
to a soliciting communication made
solely by means of a speech in a public
forum, or an cpinion, statement or
advertisement broadcast through radio
or television media, or appearing in a
newspaper, magazine or other
publication disseminated on a regular
basis.*® The provisions of the
amendment include the two proposed
conditions: (1) No form of proxy,
congent or authorization is provided to
shareholders in conjunction with the
communication; and (2) a definitive
proxy statement is on file with the
Commission pursuant ta Rule 14a-6({b).

Prior to revision, Rule 14a-3(a) was
interpreted as requiring a person
broadeasting or publishing saliciting

“Theluncms!pr, ing & tated

Althaugh the proposals would not dispense with
preliminary filing of the written proxy slatement or
form of proxy, the proposed amendments would
eliminate the non-public treatment of preliminary
proxy statements. Under the proposed approach,
preliminary proxy materials would be treated in a
manner similar to registration statements required
by Section 5 of the Securities Act * * *.
Accordingly, the preliminary filing requirements
would permit the use of the preliminary form of the
proxy statement, but would bar the transmittal or
use of the form of proxy during the ten-day period
or & shorter period in the case of an earlier
clearance.

4* Rules 14a-11(d} and 14a-12 also have been
amended in respense to-a comment thet those rules
currently are ambiguous concerning which

hareholders must sub tly receive the
definitive proxy statement. Those rules now make
clear that the soliciting party need only furnish as
soon-as practicable the definitive proxy stetement
ta the sharebolders actuaily solicited purszant to
Rules 14a-11{d} or 14e-12.

46 The rule as adopled refers o a
"communication” made solely by general broadcast
or publication rather than a “solicitation” made
solely by general brosdeast ar publication in
response o @ comment that It was uncleer as
proposed whether the term "salicitation” referred
only to the specific broadcast or publication or to 2l
solicitation activity undertaken by & persan
plenning to rely on the rule

material to deliver a proxy statement to
all shareholders, since the publication or
broadcast was viewed as soliciting
material furnished to all shareholders.
However, this interpretation could result
in immense costs, thereby penalizing use
of public media. The amendment is
intended to remedy the problem by
removing the regulatory obstacle to
published or broadcast solicitations.

Delivery of a form of proxy to a
shareholder still must be accompanied
ar preceded by delivery of a definitive
proxy statement. Thus, the modification
does not affect proxy statement delivery
requirements where a form of proxy is
provided in conjunction with a speech,
publication or broadcast or where a
communication is made other than by a
means specified in the rule.

E. Preliminary Filing and Staff Review
of Soliciting Material

1. Soliciting Materials Other Than Proxy
and Information Statements and Form of
Proxy

Prior to the adoption of these
amendments, Rule 14a-6 required that
proxy statements and any additional
proxy soliciting materials be filed in
non-public, preliminary form with the
Commission prior to delivery to
sharecholders, with exceptions for
certain registrant “plain vanilla” proxy
statements.* Similarly, Rules 14a-11{e)
and 14a-12 required soliciting materials
disseminated in advance of the written
proxy statement to be filed in
preliminary form five business days
prior to dissemination. ** Additional
soliciting materials used after
dissemination of a proxy statement, as
well as personal soliciting material
committed to writing, were subject to
two and five business day preliminary
filing requirements, respectively.*® Rule

“ Under Rule 14a-8fs), 17 CFR 220.34e-6{a),
preliminary proxy statements were required to be
on file at least 10 calendar days priar to the
dissemination of definitive materials, unless the
staff by delegated authority accelerated the period.
Additicnal soliciting malerials were required to be
on file two besiness daya prior to dissemination
pursuant to Rule 14a-8(b), 17 CFR 240.146-6(b). No
preliminary filings were required with respect to
speeches, press releasges or scripts. Rule 14a-8(h), 17
CFR 249.19a-8(h).

#Rule 14a-11{e), 17 CFR 240.14a-11{e) (efection
contests) and Rule 14a-12(b), 17 CFR 240.14a-32(b}
(other contested matters).

*°Rule 148-6{(d) required that personsi solicitation
material, generally consisting of written materis! or
instructions that form the basis of a progrem of
personal, typically oral solicitation of shareholders,
be filed with the Commission at least five calendar
days before use,
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14c-5{a) * imposed similar filing
requirements for preliminary
information statements.

Today's amendments will allow all
soliciting materials, other than proxy
and information statements or forms of
proxy relating to certain matters, to be
filed only in definitive form at the time
of dissemination, whether prior or
subsequent to the circulation of the
written proxy statemen!. Materials not
subject to a preliminary filing
requirement must be filed with, or
mailed for filing to, the Commission and
sent to the exchanges on the same day
that they are first published, sent or
given to shareholders.

Comment on these proposals
generally was mixed. Some corporate
commenters opposad the proposals,
arguing that preliminary filing and staff
review is the most cost-effective means
of assuring that soliciting materials do
not contain false or misleading
statements, and that the revisions may
result in increased litigation regarding
soliciting material. On the other hand, a
number of commenters argued that staff
review did not significantly improve the
communication; and some commenters
even argued that staff comment reduced
the substance and quality of the
communications.

The Commission believes that the
most cost-effective means to address
hyperbole and other claims and
opinions viewed as objectionable is not
government screening of the contentions
or resort to the courts. Rather, the
parties should be free to reply to the
statements in a timely and cost-effective
manner, challenging the basis for the
claims and countering with their own
views on the subject matter through the
dissemination of additional soliciting
material, The amendments adopted
today applicable to regulated
solicitations are infended to promote
that goal.

2. Preliminary Filing of Proxy Statement
and Form of Proxy Retained

The amendments retain the
preliminary filing requirements of Rule
14a-6(a) relating to written proxy
statements and forms of proxy. While a
number of commenters supported
elimination of staff review of certain
proxy statements, these commenters
differed on which categories of proxy
statements should be exempt from
preliminary filings. In light of these
differences, as well as the number of
commenters supporting continued
review, preliminary filing of these
documents that are subject to specific

17 CFR 240.14c-5{a).

informational requirements will
continue to be required

The rules have been amended, as
previcusly noted, to make it clear that a
person may distribute a filed
preliminary proxy statement as
soliciting material, so long as no form of
proxy is provided prior to the furnishing
of a definitive proxy statement.

3. Schedule 14B

In both the original proposals and the
reproposals, the Commission solicited
comment as to whether Schedule 14B,
which provides detailed identification
and background information about
participants in election contests, should
be eliminated. In that event, the
information required by the Schedule
would have been included in the proxy
statement. In response to the original
proposals, several commenters
supported eliminating Schedule 14B, but
the majority of commenters were
opposed, with a number suggesting that
they were reluctant to support the idea
until they knew what other changes to
the proxy rules might be contemplated
by the Commission in the near future.
The reproposals generated significantly
fewer comments with respect to this
question. Generally, those commenting
on the issue supported the elimination of
the Schedule without adding to the
disclosure provided by the proxy
statement, since the information not
already in the proxy statement is often
of little significance and is alternatively
readily obtainable by opposing parties.

In light of the comments received, as
well as its own review, the Commission
has determined to eliminate Schedule
14B. The provisions of Item 5 of
Schedule 14A requiring disclosure of
designated Items of Schedule 14B have
been amended to restate the substance
of those items directly in Schedule 14A.
Solicitations commencing prior to the
delivery of a proxy statement are
required to provide information
concerning the participant, pursuant to
Rules 14a-11(d) and 14a-12.%

4, Immediate Availability of Preliminary
Proxy Materials

The original proposals would have
eliminated non-public status for all
preliminarily filed materials. In response
to public comment, the Commission
reproposed a scheme whereby material
filed in preliminary form with respect to
solicitations involving transactional
filings that are subject to Item 14 of

51 The disclosure requirement of Rule 14a-11(d)
relating to the identity and interests of participants,
has been revised in light of the elimination of
Schedule 14B to specifically set forth the disclosure
required in connection with communications made
under that rule.

Schedule 14A (Mergers, Consolidations,
Acquisitions and Similar Matters) would
be afforded confidential treatment
automatically upon request if the
transaction had not yet been made
public. Under the reproposal, this
treatment would extend to information
statements filed in preliminary form
under similar circumstances. In both
cases, the subject transaction would not
be entitled to confidential treatment if it
was a going-private transaction subject
to Rule 13e-3,%* or a roll-up transaction
as defined in Rule 801(c) of Regulation
S-K.*=

The Commission has adopted the
amendments to allow for immediate
public access to preliminary proxy
statements as reproposed, with
revisions to the confidential treatment
procedure in response to commenters'
concerns as discussed below.

A number of institutional investors,
legal and academic commenters, and
some corporations supported the
reproposals. Supportive commenters
believed that allowing limited use of
preliminarily filed proxy statements
would make proxy contests less likely to
be affected by pre-clearance delays.
Thus, such contests would be more
likely to be decided on the merits, after
informed shareholder consideration.
They argued that final materials usually
would not differ greatly from the
preliminary materials, and that
shareholders would understand that the
preliminary materials are subject to
change. They also argued that definitive
proxy material reflecting staff review
would be required prior to a form of
proxy being made available.

Many corporate and legal commenters
who addressed the issue opposed public
access to preliminarily filed materials.
Many based their opposition on grounds
that it would enable shareholders to
attack management proposals before
management could explain and defend
them. However, under Rules 14a-11 and
14a-12, management and other soliciting
parties should have adequate means to
address comments directed at
statements or proposals contained in
their preliminary proxy statements. This
is particularly true in light of the
elimination of the five-day filing delay,
as well as the amendments permitting a
solicitation to commence on the basis of
the preliminary proxy statement.

Others argued that the public could be
misled by relying on information
subsequently changed in definitive
documents as a result of the review and
comment process. Still others believed

8% 17 CFR 240.13e-3.

83 17 CFR 228.901{c).
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that registrants would be less willing to
accept staff comment, since to do so
might draw attention to changed
passages. As to these last points, the
Commission does not believe there is a
real difference in this respect between
preliminary proxy materials and other
documents that are public upon filing,
such as registration statements and
prospectuses under the Securities Act
and periodic reports under the Exchange
Act. In each case, staff comment may
resull in amendments after the filings
have been publicly available and
disseminated, and may have been relied
upon by the'market.

Several commenters were of the view
that while not burdensome, the
proposed requirement that confidential
treatment be granted only upon request
was not necessary, and suggested that
the Commission adopt a bright line test
by automatically affording confidential
treatment to all preliminarily filed proxy
materials, or at least to additional
specifically designated types of
transactions, either automatically or
upon a showing of good cause. In that
regard, a number of commenters argued
that transactions subject to Rule 13e~3
and roll-up transactions should not be
treated differently from other types of
extraordinary transactions.

Commenters also raised questions
with respect to the provision that
confidential treatment be conditioned on
the transaction not having been made
public. They stated that, as a practical
matter, few preliminary proxy
statements would be afforded
confidential treatment if the proposal
were adopted because antifraud
considerations under the federal
securities laws, self-regulatory
organization disclosure policies and
good disclosure practices customarily
lead to public disclosure ahout a
transaction that is still in the early
stages, well before any related proxy
malerial iz filed. To condition
confidential treatment on not making
public disclosure, a commenter argued,
would create an “inappropriate
disincentive to prompt disclosure.” **

The Commission has adopted the
rules governing public access to and
confidential treatment of preliminarily
filed proxy and information statements
and forms of proxy essentially as
reproposed. As noted, the Commission
is not convinced that the need for
confidential treatment with respect to
proxy materials other than those
relating to business combinations is any

**See letter from the American Bar Association,
Federal Regulation of Securities Committee,
Subcommittee on Proxy Solicitations and Tender
Offers, dated August 31, 1992.

greater than in the case of preliminary
prospectuses, Forms 10-K or 10-Q, and
tender offers. Under the rules adopted
today, all preliminarily filed proxy
statements, forms of proxy and
information statements will be available
to the public upon filing with the
Commission, unless the transaction to
which the proxy materials relates is
encompassed by Item 14 of Schedule
14A. In that case confidential treatment
will be granted upon appropriate
marking of the filed materials.® For the
reasons stated by the commenters
mentioned above, the language of the
rule conditioning confidential treatment
on the non-public status of the
transaction has been eliminated.
Moreover, the necessity of submitting a
formal request to the Commission’s
Secretary has been eliminated; it will be
sufficient to mark clearly the filing as
nonpublic pursuant to Rule 14a-8(}(2).

As reproposed, confidential treatment
will not be available under the final
rules for transactions subject to Rule
13e-3 or for roll-up transactions. The
affiliated nature of most of these
transactions creates a less compelling
need for confidentiality and a
concomitantly greater need for
disclosure than in the case where
management is dealing at arms length
with unaffiliated parties.

F. Access to Shareholder Lists
1. Overview

The Commission is adopting revisions
to Rule 14a-7,%* which sets forth the
obligations of registrants to either: (1)
Provide a requesting shareholder with a
list of holders of securities of a class
from which proxies have been solicitec
or are to be solicited on management's
behalf in connection with a shareholder
meeting or action by consent or
authorization; er (2} Mail the requesting
shareholder's soliciting materials to
shareholders or subgroups of
shareholders of that class. As
reproposed, registrants retain the option
to deliver the shareholder list or mail
soliciting materials on behalf of the
soliciting shareholder, except where the
registrant has commenced a proxy
golicitation relating to a roll-up

% Since confidential treatment.will be available
only with respect to Item 14 transactions, the
appearance on the computer screens in the
Commission's public reference room of a
preliminary proxy filing may indicate to observers
that an extraordinary transaction is pending before
the parties 1o the transaction have otherwise made
i1 public. Therefore, the Commission will not have
the preliminary filing appear on the public reference
room compuler screens.

%17 CFR 240.14a-7.

transaction,®” or a transaction subject to
the Commission’s going private rule,*® or
has disclosed an intention to commence
a solicitation relating to either type of
transaction.* If the solicitation relates
to a roll-up or going private transaction,
the list or mailing option shifts to the
requesting shareholder due to the
extraordinary nature of those
transactions, the common conflicts of
interest of management, and heightened
investor protection concerns.

Shareholder commenters and
academics sharply disagreed with the
Commission’s abandonment of its initial
proposal to require access to
shareholder lists. These commenters
took substantial issue with the corporate
community's assertions that state law
provisions were adequate, and that the
frequency of tactical refusals to provide
the list is not significant enough to
warrant amending Rule 14a-7 to require
equal access to the shareholder list for
soliciting shareholders. State law is not
adequate, they contended, because it
permits companies routinely to abuse
shareholder rights by denying requests
on insubstantial grounds. This causes
shareholders to have to choose between
the expense of litigation or forgoing the
list to which they are entitled.

Most of the commenters from the
corporate and legal community
preferred the rule as adopted today over
the rule as originally proposed.
However, a few of these commenters
objected to the provisions governing
roll-up and going private transactions
and raised questions regarding the
Commission's authority to provide
shareholders with a federal right of
access to the sharcholder list in the
context of roll-up and going private
transactions.

2. Registrant's Obligations

The introductory language of Rule
14a-7 has been revised to clarify that a
shareholder's written request for either
the shareholder list or mailing of
soliciting materials triggers the Rule
14a-7 requirements, even if the reques
does not explicitly reference Rule 14a-
7.89 The revised rule requires registrants

*1See Item 901(c) of Regulation S-K, 17 CFR
220.901(c).

**Rule 13e-3, 17 CFR 240.13¢-3.

**Rule 142-7(b)

“See In re The Krupp Companies, Exchange Aci
Rel. No. 30586 (Apr. 8, 1992). In the Krupp order, the
Commission also stated that {footnote omitted):

Where a gecurityholder is deemed to have
requested the list under both siate and federal law
the registrant must promptly advise the requesting
securityholder as to whether it will mail or provide
a list under Rule 14a-7, and must no! misiead the
securityholder as to whether its rights to a list under

Confinued
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to deliver, within five business days
after receipt of a shareholder request, a
list or a statement including the
following information 1o the requesting
shareholder: netification that the
registrant elects to mail the
shareholder's soliciting materials; the
approximate number of record holders
and beneficial holders, separated by
type of holder and class, owning
securities in the same class or classes of
holders salicited by management or any
more limited group of such holders
designated by the shareholder; and the
estimated cast of mailing a proxy
statement, form of proxy or ather
communicatien to such holders.?

The rule s adopted clarifies that a
registrant is required to provide
information as to subsets of record and
beneficial holders targeted by the
requesting shareholder, but only to the
extent that the information is available
or retrievable under the registrant's or
ils transfer agent's security holder data
systems.®? The time period for
furnishing this information was
lengthened in response to concerns
raised by commenters that a two-
business day period would be
inadequate. In response to other
comments, however, that the
requirement that the registrant need
only mail the information within the
specified period would cause substantial
additional delays, the rule has been
amended to require actual delivery
within five business days.

In addition, at the registrant’s option
(or requesting shareholder's option in
the context of 2 roll-up or going private
transaction), the registrant must either
promptly mail the shareholder's material
upon receipt of the materials and
postage ®2 or furnish the requesting

state law have been affected by the registrant’s
actions under Ruie 14a-7. Thus, care must be taken
nol to mislead the securityholder with respect to the
comparability of the information 1o be provided
under Rule 14a-7 end state law. Prompt compliance
with Rule 14a-7 is required, even if a concurrent
request has been presented to the issuer under state
law.

1 Rule 14a-7{a)(1)(i)={iii).

*2 Thus, for example. a requesting shareholder
could target shareholders with holdings overa
specified amount, the largest shareholders who hold
in the aggregate a certain specific percentage of the
company'’s stock, shareholders within a specific
geographical region, or shareholders who hold as
nominees.

©3 Rule 14a-7(a)(2){i). The registrant no }

shareholder with a shareholder list
within five business days of receipt of
the initial reguest. As under the rule
prior to revision, the sharehoider must
reimburse the company for the
reasonable expenses incurred by the
registrant in performing the obligations
specified in Rule 14a-7.

The list information provided to
requesting shareholders must be
reasonably current and include the
names, addresses, and security positions
of recard holders, including banks,
brokers and similar intermediaries,
owning securities in the same class or
classes as holders solicited by
management, or 8 more limited sub-
group as designated by the shareholder.
The information also must include a
reasonably current list of beneficial
owners obtained by the registrant
pursuant to Rule 14a-13(b) {the "NOBQ/
COBD list"),%4 if the registrant has
obtained or oblains such a list {or
updated list) for its own use prior to the
meeting or other shareholder action.

In response 1o a request for caomment,
a few commenters addressed whether
shareholders should be able to use the
NOBO/COBQO list to distribute proxy
materials directly to beneficial owners
and urged that this was an eppropriate
use of the list. Nothing in the
amendments will bar direct
dissemination of proxy material to
beneficial owners by shareholders or
the registrant, so long as adequate
disclosure is provided concerning the
need for the record holder to execute the
proxy.ss

The list information must be provided
in the form {e.g.. paper, magnetic tape)
requested by the shareholder to the
extent that the form is available to the
registrant without undue burden or
expense. The registrant must update
record holder information on a daily
basis or at the shortest other reasonable
intervals until the record date for the
meeting or action.%®

A number of legal and corporate
commenters objected to the requirement
that any other information regarding
beneficial owners that is in the
registrant’s possession at the time of the
list request that the registrant has used
or intends to use to conduct its
solicitation in connection with the
meeting or action also be furnished to
the shareholder. They argued that this
requirement was too vague given the
many different ways beneficial

will be able to delay mailing a shareholder’'s
soliciting materials pursuant to revised Rule 14a-7
until the earlier of the anniversaty date of the
mailing of the prior year's proxy statement or the
mailing of its own materials, as permitted under the
old rule.

%4 17 CFR 240.14a-13(b).

¢ Registrants nevertheless would be obligated by
the shareholder communication provisions of Rule
148-13{=)(4). 17 CFR 240.14a-13{a}{4), to disseminate
proxy materials through the record helders as well.

8 Rule 14a-7{a)(2)(ii).

ownership information is ebtained, and
the different forms it could take. Asa
result, the requirement has been
eliminated

Commenters were split on thg issue
whether a shareholder should have
access to beneficial ownership
information concerning employee
participants. Because disclosure of the
identity of employee participants would
provide information concerning their
employment and not just information
related to their shareholdings, the
amendments do not provide for the
delivery of beneficial ownership
information beyond that included in the
NOBO/COBO list.

3. Shareholders' Certification

The commenters were equally spliton
whether beneficial owners should be
permitted to invoke Rule 14a-7, with the
legal commenters arguing that limiting
access to record holders will avoid
confusion without imposing any
significant burden, and academic and
shareholder commenters arguing in
favoer of beneficial owner access. Since
the procedure under Rule 14a-8,%7 under
which a beneficial owner may submit a
proposal, has proven workable, the
amended rule will allow the beneficial
owner to make the request as long as
adequate documentation of beneficial
ownership is provided with the initial
request.®® The documentation of the fact
of beneficial ownership will be
substantially the same as that required
under Rule 14a-8. Documentation of the
period of investment will not be
required.

Shareholders receiving a list under
revised Rule 14a-7 must provide the
registrant with a certification identifying
the proposal that will be the subject of
the shareholder's solicitation or
communication and attesting that the
shareholder will not: (a) Use the list
information for any purpose other than
to communicate with or solicit security
holders regarding the same meeting or
action by consent or authorization for
which the registrant is soliciting proxies;
nor (b} disclose the list information to
any person other than a beneficial
owner for whom the list request was
made, or an employee or agent to the
extent necessary to affect the
communication or solicitation.®® The
certification is not filed with the
Commission,

87 17 CFR 240.14a-8(a)(1).

*5 At least 32 states recognize a statutory or
common law right of beneficial owners to request a
shareholder list.

% Rule 14a-7(c).
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Commenters were split on whether
the shareholder should be required to
return the list after ihe termination of
the solicitation. Since return of the list
and destruction of any copies is a
requirement of Rule 14d-5,7° governing
delivery of lists in connection with
tender offers, a similar provision has
been adopted in amended Rule 14a-7.

4, Disclosure of a Registrant’s Denial of
Shareholder List Requests

The Commission is not adopting
proposed amendments to Schedule 14A
and Schedule 14C that would have
required registrants to provide
disclosure regarding shareholder list
requests not granted as of the date that
the proxy or information statement is
disseminated to shareholders.

The comments did not reveal
widespread support for this proposal
among shareholders. Corporate and
legal commenters abjected on the
grounds that such disclesure would
imply wrongdoing or unfair {reatment of
shareholders by the registrant, even
where the registrant may be acting in
compliance with Rule 14a~-7 or denying
a request made for an improper or
frivolous purpose. They also argued that
this would not materially benefit
shareholders, but would increase the
Iength and cost of preparation of the
proxy statement.

G. Enhanced Disclosure Regarding
Voting Results and Vote Tabulation
Policies

1. Voting Results

The Commission proposed to amend
Items 4(c) of Forms 10-K and 10-Q to
require a brief description of each
matter voted upon by sharéholders
during the period of the report, including
contested and uncontested elections, as
well as a statement of the number of
votes cast for, against, or withheld with
regard to each matter or nominee.
Similarly, the number of abstentions and
broker non-votes also were to be
disclosed. Comment for the most part
was favorable with respect to these
proposals. Because expanded disclosure
will provide shareholders with more
information regarding the use of the
corporate franchise, such as where a
significant percentage of votes were
withheld by shareholders on an
uncontested management slate to
express dissatisfaction with
management's policies or practices, the
Commission has adopted the
amendments as proposed. Identical
amendments have been made to

7017 CFR 240.14d-5(e)(4).

recently adopted Form 10-KSB and 10-
QSB.

2. Vote Tabulation Policies and
Procedures

The amendments also codify existing
interpretations of Item 21 of Schedule
14A and extend required disclosure to
tabulation of votes relating to the
election of directors. Revised Item 21
requires that shareholders be furnished
with a statement indicating the vote
needed for approval, except for votes
relating to the approval of auditors. In
addition, proxy statements must include
a description of the treatment and effect
of abstentions and broker non-votes
under applicable state law and
registrant charter and by-law
provisions, The majority of commenters
who spoke to the issue were supportive
of these changes.

H. Presentation of Matters on the Form
of Proxy

Prior to today's amendments, Rule
14a-4{a) 7? required that each matter or
“group of related matters"” intended to
be acted upon be identified in the form
of proxy. Rule 14a-4(b)(1) 2 required
that the form of proxy provide an
opportunity to specify by boxes a choice
between approval or disapproval of, or
abstention with respect to, each matter
or “group of related matters.” Where a
registrant or other party expressly
conditioned the adoption of one matter
on the approval of other matters, the
matters were not required to be set forth
separately on the form of proxy.

In the reproposal, the Commission
proposed amendments to Rules 14a—4 (a)
and (b)(1) to require that the form of
proxy provide for a separate vote on
each matter presented. The
amendments, adopted as reproposed,
will not prohibit the soliciting party from
conditioning the eifectiveness of any
proposal on the adoption of one or mare
other proposals, if permitted by state
law. In such cases, appropriate
disclosure will be required to advise
shareholders that a vote against one
proposal may have the effect of a vote
against the group of mutually-
conditioned proposals.

Shareholder and academic
commenters applauded the
Commission's effort to "unbundle”
management proposals. Corporate and
legal commenters, however, asserted
that, while there may be a limited
number of cases where proposals are
grouped together in such a manner that
a shareholder may be obliged to vote in
favor of some proposals he or she would

7117 CFR 240.14a-4(a).
7317 CFR 240.148-4(b}{1).

otherwise oppose in order to support
other, more desirable proposals, there is
a legitimate purpose in providing for a
single vote on a group of related
matters. Those commenters believed
that providing shareholders a means to
defeat one portion of such a group may
be misleading, since it implies that the
shareholder has a choice to accept some
but not all portions of the grouped
proposals. Some commenters also
argued against the Commission’s
proposal, asserting that it intruded into
areas traditionally governed by state
law.

The Commission has adopted the
proposed amendments to Rules 14a—4 (a)
and (b)(1). The amendments will allow
shareholders to communicate to the
board of directors their views en each of
the matters put to a vote. Although the
board of directors may not be legally
obligated to proceed with a favorable
proposal after a negative vote on the
unpopular portions of the package, and
i legally entitled to proceed with the
package as a whole once approved
despile a significant number of negative
votes or abstentions on one of the
proposals, it may review those options
in light of a significant expression of
shareholder sentiment against the
package as formulated.

A few commenters questioned
whether the Commission has authority
to promulgate this rule. Like current
Rule 14a—4(b})(2),7® the amended rule
serves not only to ensure informed
decisionmaking on each matter
presented, but prohibits electoral tying
arrangements that restrict shareholder
voting choices on matters put before
shareholders for approval.

As noted in the reproposing releass,
nothing in the amendment would
prevent a registrant from providing
shareholders with the option to vote on
the separate proposals as a package by
marking a single box as “FOR,”
“AGAINST," or "TABSTAIN" with
respect to all the separate proposals.

I. Amendment to the Bona Fide Nominee
Rule

Shareholders under state law
generally only can submit one effective
proxy in connection with a solicitation.
Dissident sharehclders seeking to
nominate and elect a minority of
directors to the board in the past have
sought to avoid having to advise
shareholders that they may not exercise
their full voting power if the shareholder
chooses to vote for its nominees, by
obtaining authority on the form of proxy
to vote for certain of the company’s

7317 CFR 240.148-4(b)(2).
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nominees in addition to the
shareholder's nominees. The
Commission's proxy rules, however,
have erecled unnecessary impediments
to this solution. Rule 14a—4(d) prohibited
listing on a form of proxy the names of
persons who are not “bona fide
nominees.” Bona fide nominees are
persons who have consented to be
named in the proxy statement of the
soliciting party and to serve if elected.”*

Rarely, if ever, do company nominees
consent to be named by soliciting
shareholders. Consequently,
shareholders have been deprived of the
opportunity to vote for one or more
company nominees on a soliciting
shareholder's proxy card, since those
persons generally have not consented to
be named in the soliciting shareholder's
proxy statement.

Throughout the Commission's review
of its proxy ruies, the difficulty
experienced by shareholders in gaining
a voice in determining the composition
of the board of directors has been
highlighted by a number of comment
letters and proposals. This issue also
has been the subject of congressional
proposals for expanded shareholder
access 0 company proxy statements for
the purpose of nominating director
candidates.

Proposals to require the company to
include shareholder nominees in the
company's proxy statement would
represent a substantial change in the
Commission's proxy rules. This would
essentially mandate a universal ballot
including both management nominees
and independent candidates for board
seats. However, any such universal
ballot is appealing since the shareholder
could make such a selection if he or she
attended the annual meeting in person.

The Commission's revision of the
bora fide nominee rule addressed a
more limited problem caused solely by
its own rules. Currently, shareholders
under state law can nominate and run
independently their own nominees.
Currently, state law allows shareholders
to vote for both company and
shareholder nominees, if provided a
means to do so on a proxy or by
attending the meeting. The
Commission’s bona fide nominee rule
has acted to prevent the form of proxy
from being used to allow shareholders
to exercise their state law right through
the proxy process, and as a result has
both cut off shareholder voting rights
and greatly disadvantaged shareholder
nominees seeking minority
representation on the board of directors.

7417 CFR 240.14a-4(d).

In order to remove this purely
regulatory impediment to the election of
shareholder nominees for directors, the
Commission proposed to amend the
bona fide nominee rule to provide that
the requirement that a nominee consent
to be named in the proxy statement
would not prevent a person soliciting in
support of shareholder nominees who, if
elected, would constitute @ minority of
the board of directors, from providing
shareholders an opportunity to vote for
the company nominees, provided that
company's candidates are clearly
distinguished as such. Where, however,
an insurgent seeks to elect a majority of
the beard of directors rather than seek
minority representation, the requirement
for specific nominee consent to be
named and serve will continue.™ For
such insurgents, it is not unduly
burdensome to be required 1o propose a
full complement of nominees or bear the
obligation to disclose the consequences
to shareholders of using the proxy to
vote for less than all the director
positions up for election.™

Corporate commenters vigorously
opposed this amendment. They
contended that the unauthorized use of
the names of company’s nominees on
soliciting shareholder’s proxy cards
wouid imply that the company nominees
supported the soliciting shareholder's
position, had agreed to be named on the
shareholder’s card, and would serve
along with the shareholder's nominees if
elected. They also argued that the use of
company nominees’ names on both
proxy cards would confuse
shareholders; one commenter noted that
some sharehclders who do not read the

™ Several commenters pointed out that while a
shareholder slate may, if elected. represent a
minority of the entire board, the slate may represent
a majority of the seats up for election, for axample,
in the case of & staggered or classified board.
Conversely, the minority slate, when added to
dissident supporters already sitting on the board
may represent in the aggregate a majority of the
board. The election of the minority slate, therefore,
could effect 8 change of control. Others were
concerned that two different minority slates could
independenily garmner enough support to replace
management,

The Commission has determined, as proposed. 1o
require only that the director candidates nominated
by the shareholder soliciting voting authority if
elected constitute a minority of the entire board.
The rule would be unduly narrow if it required that
dissidents only seek 8 minority of the seats up Yor
election. In addition, the rule would be unworkable
if it turned on which “camp™ both sitting directors
and nominees belonged to at-a particular moment.

" The required disclosure includes whether the
remaining seats are likely to be vacant or filled by
company nominees {often depending on whether the
vote requirement for the slection of directors is &
plurality or majority of votes cast) and that certsin
company nominees may not serve if elected to an
insurgent-controlled board. In addition, any plan to
fill any such vacancies on the board must be
disclosed.

proxy statement may see some familiar
company names on the soliciting
shareholder's proxy card and execute it
in the mistaken belief that they were
executing the company's proxy card.

Moreover, the opposed commenters, a
number of whom currently serve as
directors of public companies, expressed
their strong belief that no one should be
forced to lend his or her name, stature,
and reputation to the election campaign
of a person or persons with whom he or
she does not choose to run. Finally. a
number of corporate and director
commenters argued that minority
representation on the board was not a
good thing, arguing that the dissension
and loss of collegiality likely will make
the beard less effective. They cited
liability concerns and suggested that if
the rule was adopied fewer qualified
perscns would be willing to serve as
directors of public companies.

The Commission has determined to
adopt the proposal with medifications to
address the concerns of commenters
with respect to nominees lending their
names to a shareholder's solicitation
and possible confusion of shareholders.
While the revision to the bona fide
nominee rule may facilitate the election
of shareholder nominees, the possibility
of split election results and the potential
that a company nominee may be elected
with shareholder nominees exists under
the current rules, particularly in the case
of cumulative voting.” The argument
that election of shareholder nominees to
the board will hinder the board’s
effectiveness is best made to the
shareholders. It should not be a basis for
imposing unnecessary regulatory
barriers to the full exercise of the
shareholder franchise.

While the reproposing release
suggested the device as a means to
“round out" a short slate, the proposal
was not intended as a means to require
company nominees to be part of the
soliciting shareholder's slate without
their consent. Rather, the proposal
merely would allow the soliciting
shareholder to afford shareholders an
opportunity to vote for certain of
company’s nominees if they chose to
vote for shareholder nominees by

T Of the 17 election conlests reviewed by the
Institutiona! Shareholder Services Inc. from January
1, 1991 to July 8, 1991, five resulted in dissidents
winning partial representation on the board. Smith
& Deal. Special Report, The 1991 Proxy Season,
Institutional Shareholder Services, Inc. {1991). For
the eight election cantests covered between January
1, 1992 and June 30, 1992, four resulted in dissidents
winning minority representation on the board.
Special Report, The 1992 Proxy Season, institutional
Shareholder Services, Inc. (1992). The data do not
include settlements resulting in agreements to place
one or more.dissident nominees on the board.
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executing the soliciting shareholder's
proxy card. That opportunity, however,
can be afforded without the names of
the company nominees being reprinted
on the form of proxy or in the soliciting
shareholder’s proxy statement.

Under the amendment to Rule 14a-
4(d) as adopted, a soliciting shareholder
would not be precluded by the bona fide
nominee rule from undertaking to vote
the proxy in favor of the company's
nominees, other than those specifically
excluded by the soliciting shareholder,
so long as shareholders are provided an
opportunity specifically to write the
names of any other company nominees
with respect to whom they wish to
withhold voting authority from the
proxy holder. The proxy statement and
form of proxy will refer the shareholder
to management's soliciting materials for
the names, background and
qualifications of the company nominees.
Thus, shareholders will know precisely
which company nominees their shares
will be voted for by comparing the full
company slate with the list of company
nominees the proxy holder will not vote
for, and by indicating additional
cempany nominees with respect to
whom the shareholder wishes to
withhold authority. An example of the
relevant portions of the resulting form of
proxy follows:

Proxy

ABC Corporation
Annual Meeting of Shareholders

This Proxy is Solicited by the Shareholder
Committee to Revitalize ABC Corporation

The undersigned hereby appoints Joseph
Robert et al. as proxies and revokes any
previous proxies with respect to the metters
covered by this proxy.

Election of Directors

1. Shareholder Committce Nominees—
Election ef Joseph Robert, Mary White, and
Kevin Black.

FOR all nominees |
WITHHOLD AUTHORITY for all nominees

Instruction: To withhold authority to vote
for election of one or more persons
nominated by the Shareholder Committee,
mark FOR above and cross out name(s) of
persons with respect to whom authority is
withheld.

2. Company Nominees

The Shareholder Committee intends to use
this proxy to vote for persons who have been
nominated by ABC Corporation 1d serve as
directors, other than the company nominees
listed below. You may withhold authority to
vote for one or more additional company
nominees, by writing the name of the
nominee({s) below. You should refer to the
proxy statement and form of proxy
distributed by the Company for the names,
background, qualifications and other

information concerning the company’s
nominees.

There is no assurance that any of
company’s nominees will serve as directors if
any of the Sharcholder Committee's
nominees are elected to the board.

Company nominees with respect to whom
the Shareholder Committee is NOT seeking
authority to vote for and WILL NOT exercise
any such authority:

Jane Doe, John Jones, Roger Roy

Write in below the names of any additional
company nominees for which authority to
vote is withheld:

Dated:

Signature

With respect to the possibility that the
company nominees may not serve if
elected with one or more shareholder
nominees due to liability or other
concerns, this risk again is best
addressed through disclosure. The
soliciting shareholder will be required to
include on the proxy card, as well as in
the proxy statement, a legend to the
effect that there is no assurance that
these nominees will serve as directors if
the shareholder’s nominees are elected
to the board.”

J. Shareholder Analysis of
Management Performance

In the reproposing release, the
Commission requested comment on a
proposal that was the subject of a
petition for rulemaking submitted to the
Commission by the Comptroller of the
State of New York, Edward V. Regan.
The proposal would have allowed any
person or group of persons who has held
one-half of one percent or more of the
voting power of the stock of a registrant
for three or more years to submit a
statement to be included in the
registrant's proxy statement relating to
the selection of directors, setting forth
their views on the long-term company
performance and the effectiveness of
management in promoting the long-term

"Regardless of whether dissidents rely on the
amendment to the bona fide nominee rule,
management's proxy statement should disclose if
any nominee has determined to serve only if the full

man ),

t slate is ted or would resign in the
even! one or more persons that were not nominated
by management are elected to the board of
directors. If informed in a timely menner of the
limited degree to which 8 management nominee has
consented to serve If elected, the dissident should
likewise disclose that information if # nevertheless
proposes to vote for that nominee.

interests of the company and its
shareholders. Such statements would
have been limited to 700 words, not
counting tables, charts or graphs, and if
more than three statements were
submitted to the registrant in respect of
any proxy statement, the three
shareholder statements to be included
would have been selected by lot.

The proxy rules, as amended today,
afford investors ample opportunity to
communicate their views to other
shareholders, Communications can be
made directly to other shareholders by
qualifying shareholders with minimal or
no filing requirements. Public
announcements of shareholder voting
intentions and the reasons therefor also
are available. Consequently, as
suggested by many commenters, the
Commission has determined that it is
unnecessary to adopt this proposal in
light of the other reforms.

K. Technical Amendment to
Information Stotement Delivery Rule

In January, 1992, the Commission
amended the shareholder
communications and related rules ™ to
implement provisions of the Shareholder
Communications Improvement Act of
1990.* In connection with the
amendments, the first sentence of
paragraph (a) of Rule 14c-2, which sets
forth information statement delivery
requirements, inadvertently was revised
in a manner which could have been
erroneously construed to mean that the
rule extended to meetings of holders of
unregistered securities where the
registrant had registered a different
class of securities under Section 12 of
the Exchange Act. That sentence is
further amended today to clarify that
Rule 14¢-2 extends only to meetings of
holders of a class of securities registered
pursuant to section 12 of the Exchange
Act or a class of securities issued by an
investment company registered under
the Investment Company Act of 1840.

H1. Effective Date

The amendments are effective
immediately on publication in the
Federal Register, in accordance with the
Administrative Procedure Act, which
allows for effectiveness in less than 30
days after such publication, inter alia,
“as provided by the agency for good
cause found and published with the
rule." 5 U.S.C, 553(d)(3). The
Commission has determined that the
federal proxy rules have created

" Exchange Act Rel. No. 30147; Investment
Company Act Rel. No. 18467 (Jan. 8, 1992) |57 FR
1006}

% Pub. L. 101-550, 104 Stat. 2713.
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unnecessary regulatory impediments to
communication among shareholder and
others and to the effective use of
shareholder voting rights, and that those
impediments should be removed by the
regulatory amendments adopted today.
There is good cause for the amendments
to be become effective immediately on
Federal Register publication, in order to
remove these unnecessary regulatory
burdens as soon as possible and, thus,
to achieve the statutory purposes of the
Exchange Act.

In addition, most of the amendments
to the proxy rules adopted today remove
restrictions. Immediate effectiveness
will afford shareholders and other
eligible persons the opportunity to take
immediate advantage of the exemptions
afforded by the amendments.
Accordingly, immediate effectiveness is
in accordance with the Administrative
Procedure Act, which allows for
effectiveness in less than 30 days after
publication, inter alia, for a “'substantive
rules which grants or recognizes an
exemption or relieves a restriction.” 5
U.S.C. 553(d)(1).

IV. Cost-Benefit Analysis

As noted by many commenters,
today’s amendments will reduce
substantially the costs and burdens that
have been imposed on those who wish
to communicate with shareholders and
others regarding management
performance and matters submitted to a
shareholder vote. The amendments will
result in a cash and manpower savings
for all those who no longer will be
required to prepare and file proxy
materials with the Commission pursuant
to the new exemption solicitations not
seeking proxy authority; even those who
are required to submit a Notice of
Exempt Solicitation will have a
significantly reduced compliance
burden. Costs also will be reduced by
the elimination of preliminary filing
requirements for all soliciting material
other than proxy and information
statements, as well as by the changes to
the proxy statement delivery
requirements. The amendments to the
shareholder list provisions should not
change substantially the costs or
burdens to either the registrant or the
requesting party.

While some additional disclosure will
be required relating to tabulation
procedures and voting results, the
overall cost resulting from this change to
registrants should be minimal and are
outweighed in any event by the benefits
to shareholders and investors at large
resulting from the enhanced information.

V. Final Regulatory Flexibility Analysis

A final regulatory flexibility analysis
has been prepared regarding the
amendments in accordance with 5
U.S.C. 604. A copy of the analysis may
be obtained by eontacting Elizabeth M.
Murphy, or James R. Budge, Office of
Disclosure Policy, Division of
Corporation Finance, Securities and
Exchange Commission, 450 Fifth Street
NW., Washington, DC 20549. The
cerresponding Initial Regulatory
Flexibility Analysis appears at 57 FR
29564 [Rel. No. 34-30849).

VL. Statutory Basis

The amendments to the proxy rules
and Forms 10-K, 10-Q, 10-KSB, and 10-
QSB are being adopted by the
Commission pursuant to Exchange Act
Sections 3(b),* 13,%214,% 15 * and
23(a).®®

List of Subjects in 17 CFR Parts 240 and
249

Reporting and recordkeeping
requirements, Securities.

VII. Text of the Amendments

In accordance with the foregoing, title
17, chapter Il of the Code of Federal
Regulations is amended as follows:

PART 240—GENERAL RULES AND
REGULATIONS, SECURITIES
EXCHANGE ACT OF 1934

1. The authority citation for part 240
continues to read as follows:

Authority: 15 U.S.C. 77¢, 77d, 77g8. 77j, 775,
77eee, 77ggg, 77unn, 778ss, 77ttt, 78¢c, 78d, 78i.
78j, 781, 78m, 78n, 780, 78p, 78s, 78w, 78X,
7811(d), 79q, 79t, 80a-20, 80a-23, B0a-29, 80a-
37, 80b-3, 80b—4, and 80b-11, unless
otherwise noted,

2. By amending § 240.13e-100 by
revising the section heading and
General Instructions A.1. and G, to read
as follows:

§ 240.13e~-100 Schedule 13E-3,
Transaction statement pursuant to section
13(e) of the Securities Exchange Act of
1934 and rule 13e-3 (§ 240.13e-3)
thereunder.

. - - - »

General Instructions

A s ee
(1) Concurrently with the filing of
preliminary or definitive soliciting materials
or aninformation statement pursuant to
Regulations 14A or 14C under the Act;

- - - . *

8115 U.S.C. 78¢(b).
#15 U.S.C. 76m.
%15 US.C. 78n.
#15 U.S.C. 780.
15 U.S.C. 78w(a).

G. If the rule 13e-3 transaction involves a
proxy or an information statement subject to
Regulation 14A (§§ 240.14a-1 to 240.14b-1) or
Regulation 14C (§§ 240.14c-1 to 14¢-101), this
Schedule 13E-3 shall be available
immediately upon filing such material with
the Commission in preliminary form.

. . - * -

3. By amending § 240.14a-1 by
revising paragraph (/)(2) to read as
follows:

§ 240.14a-1 Definitions.

- - . *

(1) Solicitation. (1) * * *

(2) The terms do not apply, however,
to:
(i) The furnishing of a form of proxy to
a security holder upon the unsolicited
request of such security holder:

(i) The performance by the registrant
of acts required by § 240.14a-7;

(iii) The performance by any person of
ministerial acts on behalf of a person
soliciting a proxy; or

(iv) A communication by a security
holder who does not otherwise engage
in a proxy solicitation (other than a
solicitation exempt under § 240.14a-2)
stating how the security holder intends
to vote and the reasons therefor,
provided that the communication:

(A) Is made by means of speeches in
public forums, press releases, published
or broadcast opinions, statements, or
advertisements appearing in a broadcast
media, or newspaper, magazine or other
bona fide publication disseminated on a
regular basis,

(B) Is directed to persons to whom the
security holder owes a fiduciary duty in
connection with the voting of securities
of a registrant held by the security
holder, or

(C).Is made in response to unsolicited
requests for additional information with
respect to a prior communication by the
security holder made pursuant to this
paragraph (/)(2)(iv).

4. By amending § 240.14a-2 by
revising the introductory text of
paragraph (b); redesignating paragraphs
{b)(1) and (b)(2) as paragraphs (b)(2) and
(bj{3), respectively; and adding new
paragraph (b)(1) to read as follows:

§ 240.14a-2 Solicitations to which
§§ 240.14a-3 to 240.14a-14 apply.

. » . .

(b) Sections 240.14a-3 to 240.14a-6
(other than 14a-6(g)), 240.14a-8, and
240.14a-10 to 14a-14 do not apply to the
following:

(1) Any solicitation by or on behalf of
any person who does not, at any time
during such solicitation, seek directly or
indirectly, either on its own or another’s
behalf, the power to act as proxy for a
security holder and does not furnish or
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otherwise request, or act on behalf of a
person who furnishes or requests, a form
of revocation. abstention, consent or
authorization. Provided, however, That
the exemption set forth in this paragraph
shall not apply to:

(i} The registrant or an affiliate or
associate of the registrant (other than an
officer or director or any person serving
in a similar capacity);

(}1) An officer or director of the
registrant or any person serving in a
similar capacity engaging in a
solicitation financed directly or
indirectly by the registrant;

(iif) An officer, director, affiliate or
associate of a person that is ineligible 1o
rely on the exemption set forth in this
paragraph (other. than persons specified
in paragraph (b){1){i) of this section}, or
any person serving in a gimilar capacity;

{iv) Any nominee for whose election
as a director proxies are solicited;

{v) Any person soliciting in opposition
to a merger, recapitalization,
reorganization, sale of assets or other
exiraordinary transaction recommended
or approved by the board of directors of
the registrant who is proposing or
intends to propose an alternative
transaction fo which such person or one
of Its affiliates is a party;

(vi) Any person who is required to
report beneficial ownership of the
registrant's equity securities on a
Schedule 13D (§ 240.13d-101), unless
such person has filed a Schedule 13D
and has not disclosed pursuant to Item 4
thereto an Intent, or reserved the right,
to engage in a control transaction, or
any contested solicitation for the
election of directors;

(vii) Any person who receives
compensation from an ineligible person
directly related to the solicitation of
proxies, other than pursuant to
§ 240.14a-13;

(viii) Where the registrant is an
investment company registered under
the Investment Company Act of 1940 (15
U.S.C. 80a-1 et seq.), an “interested
person” of that investment company, as
that term is defined in section 2(a}(19) of
the Investment Company Act (15 U.S.C.
80a-2);

(ix) Any person who, because of a
substantial interest in the subject matter
of the solicitation, is likely to receive a
benefit from a successful solicitation
that would not be shared pro rata by all
other holders of the same class of
securities, other than a benefit arising
from the person’s employment with the
registrant; and

(x) Any person acting on behalf of any
of the foregoing.

.

5. By amending § 240.14a-3 by
revising paragraph (a) and adding
paragraph (f) to read as follows:

§ 240.14a-3 .. Information to be furnished to
security hoiders.

(a) No solicitation subject to this
regulation shall be made unless each
person solicited is concurrently
furnished or has previously been
furnished with a publicly-filed
preliminary or definitive written proxy
statement containing the information
specified in Schedule 14A (§ 240.14a—
101) or with a preliminary or definitive
written proxy statement included in a
registration statement filed under the
Securities Act of 1933 on Form S—4 or P~
4 (§ 239.25 or § 239.34 of this chapter) or
Form N-14 (§ 239.23) and containing the
information specified in such Form.

{f) The provisions of paragraph (a) of
this section shall not apply to a
communication made by means of
speeches in public forums, press
releases, published or broadcast
opinions, statements, or advertisements
appearing in a broadcast media,
newspaper, magazine or other bona fide
publication disseminated on a regular
basis, provided that:

(1) No form of proxy, consent or
authorization or means to execute the
same is provided to a security holder in
connection with the communication; and

(2) At the time the communication is
made, a definitive proxy statement is on
file with the Commission pursuant to
§ 240.14a-6(b).

8. By amending § 240.14a—4 by
revising the first sentence of each of
paragraphs (a)(3) and (b){1), adding a
sentence at the end of paragraph (d)(4),
and adding a new paragraph (), to read
as follows:

§240.14a-4 Requirements as to proxy.

a L

(3) Shall identify clearly and
impartially each separate matter
intended to be acted upon, whether or
not related to or conditioned on the
approval of other matters, and whether
proposed by the registrant or by security
holders, * * *

(b}(1) Means shall be provided in the
form of proxy whereby the person
solicited is afforded an oppertunity to
specify by boxes a choice between
approval or disapproval of, or
abstention with respect to each separate
matter referred to therein as intended to
be acted upon, other than elections to
office. * * *

(d){4) * * * Provided, however, That
nothing in this section 240,14a-4 shall
prevent any person soliciting in support

of nominees who. if elected, would
constitute a minority of the board of
directors, from seeking authority to vote
for nominees named in the registrant’s
proxy statement, so long as the soliciting
party:

{i) Seeks authority lo vote in the
aggregate for the number of director
positions then subject to election;

(ii) Represents that it will vote for all
the registrant nominees, other than
those registrant nominees specified by
the soliciting party;

(iii) Provides the security holder an
opportunity to withhold authority with
respect to any other registrant nominee
by writing the name of thal nominee on
the form of proxy; and

(iv] States on the form of proxy and in
the proxy statement that there is no
assurance that the registrant’s nominees
will serve if elected with any of the
soliciting party's nominees.

(f) No person conducting a solicitation
subject to this regulation shall deliver a
form of proxy, consent or authorization
to any security holder unless the
security holder concurrently receives, or
has previously received, a definitive
proxy statement that has been filed
with, or mailed for filing to, the
Commission pursuant 1o § 240.14a-8(b).

7. By amending § 240.14a-8 by
revising the first senience of the
introductory text of paragraph (a);
removing paragraphs (b) and (h);
redesignating paragraphs (c) through (g}
as paragraphs (b) through (f}; adding
new paragraph (g}); redesignating
paragraphs (i) through (m) a3 paragraphs
(h) through (/); revising the caption fo
newly redesignated paragraph (b}
revising newly redesignated paragraphs
(c). (d), and (e}; and adding to newly
redesignated paragraph (i} a new
paragraph [i}{5) before the flush text, to
read as follows:

§ 240.14a-6 Filing requirements.

(a) Preliminary proxy statement. Five
preliminary copies of the proxy
statement and form of proxy shall be
filed with the Commission at least 10
calendar days prior to the date
definitive copies of such material are
first sent or given to security holders, or
such shorter period prior to that date as
the Commission may authorize upon a
showing of good cause thereunder. * * *

(b) Definitive Proxy Statement and
Other Soliciting Materials, * * *

(c) Personal Solicitetion Molerials. i
the solicitation is to be made in whole or
in part by personal solicitation, eight
copies of all written instructions or other
material which discusses or reviews, or
comments upon the merits of, any
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matter to be acted upon and which is
furnished to the persons making the
actual solicitation for their use directly
or indirectly in connection with the
solicitation shall be filed with, or mailed
for filing to, the Commission by the
person on whose behalf the solicitation
is made not later than the date any such
material is first sent or given to such
individuals.

(d) Release daies. All preliminary
proxy statements and forms of proxy
filed pursuant to paragraph (a) of this
section shall be accompanied by a
statement of the date on which
definitive copies thereof filed pursuant
to paragraph (b) of this section are
intended to be released to security
holders. All definitive material filed
pursuant to paragraph (b) of this section
shall be accompanied by a statement of
the date on which copies of such
material were released to security
holders, or, if not released, the date on
which copies thereof are intended to be
released. All material filed pursuant to
paragraph (c) of this section shall be
accompanied by a statement of the date
on which coples thereof were released
to the individual who will make the
actual solicitation or if not released, the
date on which cepies thereof are
intended to be released.

(e) (1) Public Availability of
Information. All copies of preliminary
proxy statements and forms of proxy
filed pursuant to paragraph (a) of this
section shall be clearly marked
“Preliminary Copies," and shall be
deemed immedistely available for
public inspection unless confidential
treatment is obtained pursuant to
paragraph (e)(2) of this section.

(2) Confidential Treatment. If action is
to be taken with respect to any matter
specified in [tem 14 of Schedule 14A
{§ 240.14a-101), all copies of the
preliminary proxy statement and form of
proxy filed pursuant to paragraph (a) of
this section shall be for the information
of the Commission only and shall not be
deemed available for public inspection
until filed with the Commission in
definitive form, provided that:

(i) The proxy statement does not
relate to a matter or proposal subject to
§ 240.13e-3 or a roll-up transaction as-
defined in Item 801{c) of Regulation S-K
{§ 229.801(c) of this chapter); and

(ii) The filed material is marked
“Confidential, For Use of the
Commission Only." In any and all cases,
such material may be disclosed to any
department or agency of the United
States Government and to the Congress;
and the Commission may make such
inquiries or investigation integard to the
material as may be necessary for an

adequate review thereof by the
Commission.

(8) Solicitations subject to § 240.14a-
2(b)(1). (1) Any person who:

{i} Engages in a solicitation pursuant
to § 240.14a-2(b)(1), and

(ii) At the commencement of that
solicitation owns beneficially securities
of the class which is the subject of the
solicitation with a market value of over
$5 million,

Shall furnish or mail to the
Commission, not later than three days
after the date the written solicitation is
first sent or given to any security holder,
five copies of a statement containing the
information specified in the Notice of
Exempt Solicitation (§ 240.14a-103)
which statement shall attach as an
exhibit all written soliciting materials.
Five copies of an amendment to such
statement shall be furnished or mailed
to the Commission, in connection with
dissemination of any additional
communications, not later than three
days after the date the additional
material is first sent or given to any
security holder. Three copies of the
Notice of Exempt Solicitation and
amendments thereto shall, at the same
time the materials are furnished or
mailed to the Commission, be furnished
or mailed to each national securities
exchange upon which any class of
securities of the registrant is listed and
registered. ;

(2) Notwithstanding paragraph (g)(1)
of this section, no such submission need
be made with respect to oral
solicitations (other than with respect to
scripts used in connection with such
oral solicitations), speeches delivered in
a public forum, press releases, published
or broadcast opinions, statements, and
advertisements appearing in a broadcast
media, or a8 newspaper, magazine or
other bona fide publication
disseminated on a regular basis.

. - - - .

(i) Fees. * * *
(5) For submissions made pursuant to
§ 240.14a-6(g), no fee shall be required.

- .

8. By revising § 240.14a-7 to read as
follows:

§ 240.14a-7 Obligations of registrants to
provide a list of, or mail soliciting materiai
to, security holders.

(a) If the registrant has made or
intends to make a proxy solicitation in
connection with a security holder
meeting or action by consent or’
authorization, upon the wriften request
by any record or beneficial holder of
securities of the class entitled to vote at
the meeting or to execute a consent or

authorization to provide a list of security
holders or to mail the requesting
security holder’'s materials, regardless of
whether the request references this
section, the registrant shall:

(1) Deliver to the requesting security
holder within five business days after
receipt of the request:

(i) Notification as to whether the
registrant has elected to mail the
security holder's soliciting materials or
provide a security holder list if the
election under paragraph (b) of this
section is to be made by the registrant;

(ii) A statement of the approximate
number of record holders and beneficial
holders, separated by type of holder and
class, owning securities in the same
class or classes as holders which have
been or are to be solicited on
management's behalf, or any more
limited group of such holders designated
by the security holder if available or
retrievable under the registrant's or its
transfer agent's security holder data
systems; and

(iif) The estimated cost of mailing a
proxy statement, form of proxy or other
communication to such holders,
including to the extent known or
reasonably available, the estimated
costs of any bank, broker, and similar
person through whom the registrant has
sclicited or intends to solicit beneficial
owners in connection with the security
helder meeting or action;

(2) Perform the acts set forth in either
paragraphs (a)(2)(i) or (a)(2)(ii) of this
section, at the registrant's or requesting
security holder's option, as specified in
paragraph (b) of this section:

(i) Mail copies of any proxy statement,
form of proxy or other soliciting material
furnished by the security holder to the
record holders, including banks, brokers,
and similar entities, designated by the
security holder. A sufficient number of
copies must be mailed to the banks,
brokers and similar entities for
distribution to all beneficial owners
designated by the security holder. The
registrant shall mail the security holder
material with reasonable promptness
after tender of the material to be mailed,
envelopes or other containers therefor,
postage or payment for postage and
other reasonable expenses of effecting
such mailing. The registrant shall not be
responsible for the content of the
material; or

(ii) Deliver the following information
to the requesting security holder within
five business days of receipt of the
request: a reasonably current list of the
names, addresses and security positions
of the record holders, including banks,
brokers and similar entities, holding
securities in the same class or classes as
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holders which have been or are to be
solicited on management's behalf, or
any more limited group of such holders
designated by the security holder if
available or retrievable under the
registrant's or its transfer agent's
security holder data systems; the most
recent list of names, addresses and
security positions of beneficial owners
as specified in § 240.14a-13(b), in the
possession, or which subseguently
comes into the possession, of the
registrant. All security holder list
information shall be in the form
requested by the security holder to the
extent that such form is available to the
registrant without undue burden or
expense. The regisfrant shall furnish the
security holder with updated record
holder information on a daily basis or, if
not available on a daily basis, at the
shortest reasonable intervals, provided,
however, the registrant need not provide
beneficial or record holder informaticn
more current than the record date for the
meeting or action.

(b) If the registrant is soliciting or
intends to solicit with respect to a
proposal that is subject to § 240.13e-3 or
a roll-up transaction as defined in Item
901(c) of Regulation S-K [§ 229.901(c) of
this chapter], the requesting security
holder shall have the option set forth in
paragraph (a)(2) of this section.-With
respect to'all other requests pursuant to
this section, the registrant shall have the
option to either mail the security
holder’s material or furnish the security
holder list as set forth in paragraph
{a}{2) of this section.

(c) At the time of a list request, the
security holder making the request shall:

(1} If holding the registrant's securities
through a nominee, provide the
registrant with a stalement by the
nominee or other independent third
party, or a copy of a current filing made
with the Commission and furnished to
the registrant, confirming such holder's
beneficial ownership; and

{2] Provide the registrant with an
affidavit, declaration, affirmation or
other similar document provided for
under applicable state law identifying
the proposal or other corporate action
that will be the subject of the security
holder's solicitation or communication
and attesting that:

(i) The security holder will not use the
list information for any purpose other
than to solicit security holders with
respect to the same meeting or action by
consent or authorization for which the
registrant is soliciting or intends to
solicit or to communicate with security
holders with respect to a solicitation
commenced by the registrant; and

(ii) The security holder will not
disclose such information to any person

other than a beneficial owner for whom
the request was made and an employee
or agent to the extent necessery to
effectuate the communication or
solicitation.

(d) The security holder shall not use
the information furnished by the
registrant pursuant to paragraph
{a)(2](ii) of this section for any purpose
other than te solicit security holders
with respect to the same meeting or
action by consent or authorization for
which the registrant is soliciting or
intends to solicit or to communicate
with security holders with respect to a
solicitation commenced by the
registrant; or disclose such information
to any person other than an employee,
agent, or beneficial owner for whom a
request was made to the extent
necessary to effectuate the
communication or solicitation. The
security holder shall return the
information provided pursuant to
paragraph (a)(2)(ii) of this section and
shall not retain any copies thereof or of
any information derived from such
information after the termination of the
solicitation.

(e) The security holder shall reimburse
the reasonable expenses incurred by the
regisirant in performing the acts
requested pursuant to paragraph (a) of
this section.

9. By amending § 240.14a-11 by
removing paragraphs (b) and (¢) and
redesignating paragraphs (d) through (h)
as paragraphs (b) through (f),
respectively; removing newly
redesignated paragraph (b}{1);
redesignating paragraphs (2) through (4)
of newly redesignated paragraph (b) as
paragraphs (b){1] through (b)(3); revising
the reference “paragraph (d}{2)" to read
“paragraph (b)(1)" in newly
redesignated paragraph (b)(1); revising
newly redesignated paragraphs (b){2),
(b){3). (c) and (e); and removing the last
sentence in newly redesignated
paragraph (d), to read as follows:

§ 240.14a~11 Special Provisions
Applicable to Election Contests.
- » . L -

(b) Solicitations Prior to Furnishing
Required Wrilten Proxy Statement.

(1) %9 -

{2) The identity of the participants in
the solicitation (as defined in Instruction
3 of Item 4 of Schedule 14A [§ 240.14a-
101]) and a description of their interests,
direct or indirect, by security holdings or
otherwise, are set forth in each
communication published, sent or given
to security holders in connection with
the solicitation.

(3) A written proxy statement meeting
the requirements of this regulation is

sent or given to security holders
solicited pursuant to this paragraph (b)
at the earliest practicable date.

(c) Solicitation prior to furnishing
required written proxy statement; filing
requirements. Eight copies of any
soliciting material published, sent or
given to security holders prior to the
furnishing of the written proxy
statement required by § 240.14a-3(a)
shall be filed with, or mailed for filing to,
the Commission no later than the date
such material is published, sent or given
to any security holder. Three copies of
such material shall at the same time be
filed with, or mailed for filing to, each
national securities exchange upon which
any class of securities of the registrant
is listed and registered.

. . B - *

(e) Application of § 240.140-8. The
provisions of paragraphs (b), (c), (d), and
(e) of § 240.14a-6 shall apply, to the
extent pertinent, to soliciting material
subject to paragrapha (c) and (d) of this
section.

» . » - »

10. By amending § 240.14a-12 by
revising paragraphs (a)(3), (a)(4) and (b)
to read as follows:

§ 240.14a-12 Solicitation Prior to
Furnishing Required Proxy Statement.

a]'tl

(3) The identity of the participants in
the solicitation (as defined in Instruction
3 to Item 4 of Schedule 14A [§ 240.145-
101]) and a description of their interests
direct or indirect, by security holdings or
otherwise, are set forth in each
communication published, sent or given
to security holders in connection with
the solicitation; and

(4) A written proxy statement meeting
the requirements of this regulation is
sent or given to security holders
solicited pursuant to this section at the
earliest practicable date.

(b) Eight copies of any soliciting
malterial published, gent or given to
security holders prior to the furnishing
of a written proxy statement required by
Rule 14a-3(a) [§ 240.14a-3(a)] shall be
filed with, or mailed for filing to, the
Commission no later than the date such
material is published, sent or given to
any security holders. Three copies of
such material shall at the same time be
filed with, or mailed for filing to, each
national securities exchange upon which
any class of securities of the registrant
is listed and registered.

11. By amending § 240.14a-101 by
revising Items 4(a)(2) and 5(a)(2),
removing the flush text following 5{z)(2),
revising Items 5(b) and 21, and adding
Instruction 3 to Item 4 to read as
follows:
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§ 240.14a-101 Schedute ¥4A. information
Required in Proxy Statement.

. . - . -

ltem 4. Persons Making the Solicitation

[a) * *
TR
(2) If the solicitation is'made otherwise
than by the registran, so state and give the
names of the participants in the selicitation,
as defined in paragraphs (&) (iii), (iv), (v) and
{wi) of Instruction 3 to this Item.

. - - . »

Instructions

. * » . .

3. For purposes-of this Item 4 and Item 5 of
this'Schedule 13A:;

(@) The terms “participant” and
“participant in a solicitation™ include the
following:

(i) The registrant;

(ii) Any director of the registrant, and any
nominee for whose election as a director
proxies are solicited;

(iii) Any committee or group which solicits
proxies, any member of such committee or
group, and any person whether ornot named
as a member who, acting alone or with.enaor
more other persons, directly or indirectly
takes the initiative, or engages, in organizing,
directing, or arranging for the financing of
anysuch committee orgroup;

(iv) Any person who finances or joins with
another to finance the solicitation of proxies,
except persons who contribute not more than
$500 and who are not otherwise participants;

(v) Any person who lends money or
furnishes credit or enters into any other
arrangements, pursuant to any contract or
understanding with a participant, for the
purpose of financing or otherwise inducing
the purchase, sale, holding or voting of
securities of the registrant by any participant
or other persons, in support-of orin
opposition to u participant; except that such
terms do not include a bank, broker or dealer
who, in the ordinary course of business, lends
money or executes orders for the purchase or
sale of securities and who is not otherwise a
participant; and

{vi) Any person who solicits proxies.

(t) The terms “participant” and
“participant in a solicitation" do not include:

(i) Any person er-organization retained or
employed by aparticipant to solicit security
holders and whose activities are limited to
the duties required to be performed in the
course of such employment;

(if) Any person who merely transmits
proxy soliciting material or performs other
ministerid] or clerical duties;

(ifi} Amy person employed by a participant
in the capacity of atterney, accountant, or
adwvertising, public relations or financial
adviser, and whose activities are limited to
the duties required to be performed in the
course of such employment;

(iv) Anyperson regularly employed as.an
officer or employee of the registrant or-any of
its subsidiaries who'is not otherwise a
participant; or

{v) Any officer-or director of, or any person
regularly employed by, any otherparticipant,
if such officer, director oremployee isnot
otherwise a participant.

Item 5. Interest of Certoin Persons in NMotters
to-Be Acted lipon

(a) Solicitations not subject te Rule 14a-11
(§ 240.14a0-11of this chapter). * * *

"

(2) If the solicitation is made otherwise
than on behsl!f of the registrant, each
participant in the solicitation, as defined in
paragraphs fa) (iii), [iv), (v), and [vi) of
Instruction dto Ttem 4 of this Schedule 14A.

- » - » »

(b) Solicitation subject to Rule 14a-11
(§ 240.140-11of this thapter). With respec! to
any solicitation subject to Rule 148-11
(§ 240 34a-11):

" (1) Bescribe briefly any substantial
interest, direct or indirect, bysecurity
holdings or.otherwise, of each participant as
defined in paragraphs (a) (ii), (iii), (iv), (v)
and (vi) of Instruction 3 to Item 4 of this
Schedule 14A, in any matter to be acted upon
at the meeting, and include with respect to
each participant the following information, or
a fair and accurate summary thereof:

(i) Name and business address of the
participant.

(ii) The participant's present principal
occupation or employment and the name,
principal business and address of any
corporation or other organization in which
such employment is carried on.

(iii) State whether or not, during the past
ten years, the participant has been convicted
ina criminal proceeding (excluding traffic
violations or similar misdemeanors) and, if
80, give dates, nature of conviction, name.and
location of court, and penalty impesed or
other disposition of the case. A negative
answer need not be included in the proxy
statement or other soliciting material.

{iv) State the amount of each class of
securities of the registrant which the
participant owns beneficially, directly or
indirectly.

) State the amount of each class of
securities.of the registrant which the
participant.owns of record but not
beneficially.

(vi) State with respect to all securities of
the registrant purchased or sold within the
past two years, 'the dates on which they were
purchased orsold and the amount purchased
orsold on each such date.

(vii) If any partof the purchase price or
market value of any of the shares specified in
paragraph (b)(1)(vi) of this Item is
represented by funds borrowed or otherwise
obtained for thepurpose of acquiring or
holding such securities, so state and indicate
the amount of the indebtedness as of the
latest practicable date. If such funds were
borrowed or obtained otherwise than
pursuant to a margin account or bank loan in
the regular course of business of a bank,
broker ordealer, briefly describe the
transaction, and state the mames of the
parties.

(viii) State whether or not the participant
is, or was within-the past year, a party to.any
contract, arrangements or understandings
with any person with respect to any
securities of ‘the registrant, tnc'lndmg.'b-ut ot
limited to joint ventures, loan or option
arrangements, puts or calls, guarantees
against loss or guarantees of profit, division
of losses wriprofits, or the giving or

withhoelding of proxies. If so, name the parties
to such contracts, arrangements or
understandings and give the details thereof.

(ix) State the amount of securities of the
registrant owned beneficially, directly or
indirectly, by each of the participant's
associates and the name and address of each
such associate.

(x) State the amount.of each class of
securities of any parent or subsidiary of the
registrant which the participant owns
beneficially, directly orindirectly.

(xi) Furnish for the participant and
associates of the participant the information
required by Item 404(a) of Regulation S-XK
(§ 229.404(a) of this chapter).

(xii) State whether ornot the participant or
any associates of the participant have any
arrangement or understanding with any
PeTson-—

{A) with respect to any future employment

by the registran! or its affiliates; or

{B) with respect to any future transactions

to which the registrant or any of its
affiliates will or-may be a party.
If 8o, describe such arrangement or
understanding and state the names of the
parties thereto.

(2) With respect to any person, other then a
director or executive officer of the registrant
acting solely ‘in that capacity, who is a party
to an arrangement or understanding pursuant
to which a nominee for-election as director is
proposed to be elected, describe any
substantial interest, direct orindirect, by
security holdings or otherwise, thatsuch
person has in any'matter to be acted upon at
the meeting, and furnish the information
called for by paragraphs (b)(1) (xi)and (xif)
of this Item.

Instruction: For purposes of this Item 5,
beneficial ownership shall be determined in
accordance with Rule 13d-3 under the Act
(Section 240:13d-3 of this chapter).

- - » - -

Item 21. Voting Procedures. As to each
matter which is to be submitted to a vote of
security holders, furnish the following
information:

{a) State the vote required for approval or
election, other ‘than for the approval of
auditors.

(b) Disclose the:methed by which votes
will be counted, including the treatmentand
effect of abstentions and broker non-votes
underapplicable state law as well as
registrant charter and by-law provisions.

§ 240.142-102 [Removed]

12. By removing § 240.14a-102 {Schedule
14B) and reserving that section.

13. By adding § 240.14a-103 to read as
follows:

§ 240.14a-103 'Notice of Exempt
Sglicitation. information to be included in
statements submitted by or on'‘behalf of a
person pursuant to § 240.14a-6(g)

U.S. Securities and Exchange Commission
Washington, D.C. 20549

Notice of Exempt Solicitation
1./Name of the Registrant:
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2. Name of person relying on exemption:

3. Address of person relying on exemption:

4. Written materials. Attach written material
required to-be submitted pursuant to
Rule 14a-6(g)(1) [§ 240.14a-8(g)(1]].

14. By amending § 240.14c-2 to revise
the introductory text of paragraph (a) to
read as follows:

§ 240.,14c-2 Distribution of Information
Statement.

(a) In connection with every annual or
other meeting of the holders of the class
of securities registered pursuant to
section 12 of the Aclt or of a class of
securities issued by an investment
company registered under the
Investment Company Act of 1940 that
has made a public offering of securities,
including the taking of corporate action
by the written authorization or consent
of security holders, the registrant shall
transmit a written information statement
containing the information specified in
Schedule 14C (§ 240.14¢c-101) or written
information statements included in
registration statements filed under the
Securities Act of 1933 on Form S—4 or F-
4 (§ 289.25 or § 239.34 of this chapter) or
Form N-14 (§ 239.23 of this chapter), and
containing the information specified in
such form, to every security holder of
the class that is entitled to vote or give
an authorization or consent in regard to
any matter to be acted upon and from
whom proxy authorization or consent is
not solicited on behalf of the registrant
pursuant to Section 14(a) of the Act,
Provided however, That:

. . . . »

15. By amending § 240.14c-5 by
revising paragraph (d) to read as
follows:

§ 240.14c-5 Filing requirements.

» » » » .

(d)(1) Public Availability of
Information. All copies of material filed
pursuant to paragraph (a) of this section
shall be clearly marked “Preliminary
Copies," and shall be deemed
immediately available for public
inspection unless confidential treatment
is obtained pursuan! to paragraph (d)(2)
of this section.

(2) Confidential Treatment. i action is
to be taken with respect to any matter
specified in Item 14 of Schedule 14A
(§ 240.14a-101), all copies of the
preliminary information statement filed
pursuant to this section shall be for the
information of the Commission only and
shall not be deemed available for public
inspection until definitive material has

been filed with the Commission
provided that:

(i) the information statement does not
relate to a matter or proposal subject to
§ 240.13e-3 or a roll-up transaction as
defined in Item 901(c) of Regulation S-
K (§ 229.901(c) of this chapter); and

(ii) the filed material is marked
"“Cenfidential, For Use of the
Commission Only." In any and all cases,
such material may be disclosed to any
department or ageficy of the United
States Government and to the Congress,
and the Commission may make such
inquiries or investigation in regard to the
material as may be necessary for an
adequate review thereof by the
Commission.

» » - . .

PART 24S—FORMS, SECURITIES
EXCHANGE ACT OF 1934

16. The authority citation for part 249
continues to read as follows:

Authority: 15 U.S.C. 784, ef seg., unless
otherwise noted.

17. By amending Form 10-Q
(§ 249.308a) by revising the introductory
text to Item 4, paragraph (c) and
Instruction 4 of Item 4 Part 11 to read as
follows:

Note—The text of Form 10-Q does not and
this amendment will not appear in the Code
of Federal Regulations.

Form 10-Q

Part Il

- » » - .

Htem 4. Submission of Matters to a Vote of
Security Holders

If any matter has been submitted to a vote
of security holders during the period covered
by this report, through the solicitation of
proxies or otherwise, furnish the following
information:

» * » - .

{c) A brief description of each matter voted
upon al the meeting and state the number of
votes cast for, against or withheld, as well as
the number of abstentions and broker non-
voles, as to each such matter, including a
separate tabulation with respect to each
nominee for office.

. » . . »

Instructions

4. Paragraph (c) must be answered for all
matters voted upon at the meeting, including
both contested and uncontested elections of
directors.

- » * . »

18. By amending Form 10-QSB
(§ 249.308b) by revising the introductory
text to Item 4, paragraph (c) and
Instruction 4 of Item 4 Part Il to read as
follows:

Note—The text of Form 10-QSB does not
and this amendment will not appear in the
Code of Federal Regulations,

Form 10-QSB

» » *

Part 11

Item 4. Submission of Matters to a Vote of
Security Holders

If any matter has been submiited to a vole
of security holders during the period covered
by this report, through the solicitation of
proxies or otherwise, furnish the following
information:

. . - * »

{c) A brief description of each matter voted
upon at the meeting and state the number of
voles cast for, against or withheld, as well as
the number of abstentions and broker non-
votes, as to each such matter, including a
separate tabulation with respect lo each
nominee for office.

Instructions

4. Paragraph (c) must be answered for all
matters voted upon at the meeting, including
both contested and uncontested elections of
directors.

» B . . »

19. By amending Form 10-K (§ 249.310)
by revising paragraph (c) and
Instruction 4 of Item 4 of Part I to read
as follows:

Note—The text of Form 10-K does not and
this amendment will not appear in the Code
of Federal Regulations.

Form 10-K

» .

Part 1

» . . » -

ltem 4. Submission of Matters to o Vote of
Security Holders
. - » » L

{c) A brief description of each matter voted
upon at the meeting and state the number of
votes cast for, egainst or withheld, as well as
the number of abstentions and broker non-
votes as lo each such matter, including a
separate tabulation with respect to each
nominee for office

» - . . .

Instructions

4. Paragraph (c) must be answered for all
matters voted upon at the meeting, including
both contested and uncontested elections of
directors.

20. By amending Form 10-KSB
(§ 249.310b) by revising paragraph (c)
and Instruction 4 of Item 4 of Part I to
read as follows:

Note—The text of Form 10-KSB does not
and this amendment will not appear in the
Code of Federal Regulations.
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Form 10-KSB
Part ]

- . * * *

Item 4. Submission of Matters to a Vote of
Security Holders
: . " " .

(¢) A brief description of each matter voted
upon at the meeting and state the numberof

votes cast for, against er withheld, as well as
the number of abstentions and broker non-
votes as to each such matter. including a
separate tabulation with respect to each
nominee for office,

* . " .
Instructions
. R . * *

4, Paragraph (c) must'be answered forall
matters voted upon at the meeting, including

both contested and uncontested elections of
directors.

By the Commission.

Dated: October 16, 1892.
Jonathan G. Katz,
Secretary.
|FR Doc. 92-25563 Filed 10-21-92; 8:45 am]
BILLING CODE 8010-01-M




